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PREFACE TO THE SECOND EDITION. 



The kind manner in which the First IJ^ition of this Book 
was received by the Profession, and the very favourable 
criticisms of the Press, have induced the Author to believe 
not merely that a Second Edition will be acceptable, but 
that the "Work will establish itself as a thoroughly recog- 
nized text book upon the subject of which it treats. That 
subject is one of great interest, and of wide scope. Every 
member of the community has duties to perform towards 
other members, and those others have duties to perform 
towards him. Many of these duties are such as the law 
will enforce : some of them are of absolute obligation to 
do or to refrain from doing some particular act ; but a great 
many of them only impose an obligation to take care in 
the doing or in the omission of acts, and this obligation to 
take care is one which is constantly arising in the daUy 
life of almost every man. Moreover, the questions which 
arise in actions of negligence are often extremely subtle, 
involving questions of morals, and "those considerations 
which ordinarily regulate the conduct of human affairs." 
The law, also, is in an unsettled, and even in a progressive 
state. These considerations will, I think, show that the 
"Law of Negligence" is an interesting and important 
topic, and, as I observed in the Preface to the First 
Edition, is one which has not sufficiently attracted the 
attention of text writers in England. 
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IV PREFACE TO THE SECOND EDITION. 

The division and arrangement of the subject has re- 
ceived general approvali and the device of citing cases by 
adding to the name of the case a few words (in brackets) 
indicating the special circumstances, in order to assist the 
memory, has met with the "sincerest flattery." 

The text has been generally enlarged and amended 
throughout, and many fresh cases have been inserted. 
New sections have been added upon "The Employers* 
Liability Act," " The Neglect of Duties by Trustees," 
"by Directors of Companies," and "by Stockbrokers." 
The judgment of Brett, M. E., in the case of Heaven v. 
Pender, has, in consequence of its great importance, been 
set out at full length in an Appendix at the end of the 
Book ; and a vigorous criticism upon the case of Clayards 
V. Dethick, by Lord Bramwell, has, with his Lordship's 
kind permission, been printed in another Appendix. 

The Author has to express his thanks to Mr. Aspinall 
for his renewed assistance in the section upon " Ships," 
and to his friend Mr. Perceval Keep, of the Midland 
Circuit, for much valuable help throughout the preparation 
of this Edition. 



HOEACE SMITH. 



4, Pafeb BuiLDiiras, 
May^ 1884. 



PBEFACE TO THE FIKST EDITION. 



The "Law of Negligence" has not, I thinb, received that 
amount of attention from English text writera which ita im- 
portance would seem to demand. 

The diviaion of negligence into throe olassea, viz. : Neglect 
of duties requiring (1) ordinary, (2) more than ordinary, and 
(3) leas than ordinary care appeared, upon the whole, to be a 
reasonable plan. This division is, no doubt, somewhat arbi- 
trary ; but it has the advantage of proceeding in some measure 
taper anttqaas vias, and it adapts itself to the increaaing com- 
plexity of modem obligations. It cannot be doubted that in 
the progress of civilization a constantly increasing amount of 
care is required of men in proportion to the increased skill 
and intelligence which they are found to possess, to the in- 
creased difficulties of the duties which they undertake to 
perform, and to the keener sense of responsibility towards 
others which is chaiacteristic of a more refined ago. Thus it 
will he found, I think, that there is a tendency, both in the 
recent judgments of the judges and in the enactments of the 
Legislature, to widen the responsibilities of men in their 
conduct towards othera. 

Upon the whole, then, I have thought such a division of my 
work to be desirable as giving a clearer view of what care the 
law requires in the performance of duties generally. These 
divisions I have subdivided into different sections, each section 
dealing with a particular class of circumstances : as, for 
instance, " Duties of Ownera of Property," "of Owners of 
Animals," "of Controllers of Highways," "of Physicians," 
"of Solicitors," &c., &c.; fori cannot doubt that for con- 
venience of reference such subdivisions are extremely useful, 
and I have aimed, as far as possible, at rendering my work a 
practical treatise upon the law for the use of the profession. 



VI PREFACE TO THE FIRST EDITION. 

With regard to the manner in which the cases from the 
various reports have been dealt with, I have found it impossible 
within the proposed Hmits of this volume to discuss the judg- 
ments at any great length. I have endeavoured to state what 
I believe to be the result of a number of cases in the text, and 
in the note have given the names of the cases ; generally indi- 
cating, in a few words in a bracket, what the principal fact 
was, so as to assist the memory of the reader and to enable the 
practitioner to find those cases which are most similar to the 
one which he has in hand ; and sometimes I have offered some 
suggestion towards a just appreciation of the decision. 

The subject of negligence with respect to the management 
of ships has, I feel, been inadequately treated. Questions of 
negligence, causing the loss of goods or of the vessels them- 
selves, are invariably complicated by the special contracts 
entered into, such as bills of lading, charter-parties, or in- 
surances, regulations of navigation, the laws and custonjs of 
Maritime Courts, and other matters. The cases are ntmierous 
and intricate, and I have felt that my book would be over- 
balanced by a full discussion of the Law of Negligence as 
applied to shipping; but that some account of tibie subject 
ought to be given in order to render the work as complete as 
possible. I am indebted to Mr. Aspinall, of the Common Law 
Bar, for having kindly looked over this section, and given me 
the benefit of some suggestions, although I alone am respon- 
sible for any errors which may appear. 

I have availed myself of the learning and philosophic 
reasoning of Wharton, the lucid exposition of Shearman and 
Eedfield, and the suggestive ingenuity of Campbell. I cannot 
hope that I have succeeded in combining all their merits, and 
I am sensible that my work may have serious defects of its 
own ; but after the care and labour I have bestowed I cannot 
help believing that I have produced a useful book. 



HOEACE SMITH. 



4, Fapeb BiTiLDiNras, Temple, 
Maj/t 1880. 
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ADDENDA ET COEEIGENDA. 



Page 13, note {d),/or *' Gibbin," read "Giblin." 

„ 80, note ( /), second column, for''6Q,'B. D. 315," read " 6 Q. B. D. 
318." 

„ 84, note (y), for ** Dalyell," read '* Dayrell." 

„ 99, note («), add 12 Q. B. D. 208. 

„ 136, note (^j'^ 

„ 152, note (6) [ add to ** Dormont v. Fumess Ey. Co.," 11 Q. B. D. 496. 

,, 155, note (i) j 

,, 152, note [h), for ** Dormant," read " Dormont." 

,, 155, note {t)for " Donnant," read "Dormont." 

,, 164, note (c), add — See also In re Denham & Co., 25 Ch. D. 752. 

,, 210, note {q)y for " Dynam," read " Dignam." 

„ 269, line 23, insert ** may " between " it " and ** endanger." 

„ 270, line 27, /or ** to supply," rcacZ ** as to the supply." 

,, 272, line 31, for " Hcense on the road," read "license to go on the 
road." 



THE LAW OF NEGLIGENCE. 



CHAPTER I. 

DEFINITION AND DIVISION OF SUBJECT. 

Negijqbnce (1) in law is a breach of duty (2) imiiiteii- 
tional (3) and proximately (4) pioducing injury (5) to 
another poBsessing equal rights (6). It will be oouTenient 
at onoe to explain the terms of the above definition in the 
order in which they stand in the sentence. 

(!) The term "negligence" perhaps more accurately 
describes a state of mind, or an absence of prudence 
and forethought ; but the law does not deal with a 
man's state of mind, but with the acts which flow 
from it, and we axe only proposing to treat of that 
which is negligence in law. 
(2) Legal duties, and breaches of which the law tabes 
cognizance are here spoken of. The law considers 
injurious acts to be in general " culpable " which 
are such as a reasonably careful man would foresee 
might be productive of injury, and which he would 
abstain from doing (a). The modes in which duties 
may arise, and what amount of care is required in 
the performance of them will be considered sub- 
sequently at greater length, but at present it is only 
necessary to state that a duty must be shown to 
have been broken. The plaintiff must show what 
the duty was, and how it was broken. It is not 

(a) Blfth p. Birmingham Waterworka Co., II Exoh. 7S1. 
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sufficient that a careless act has been done by the 
defendant by which the plaintiff has sustained 
loss (b). The liability for an omission to do some- 
thing depends entirely on the extent to which a 
duty is imposed to cause that thing to be done (c). 
It cannot be predicated of any particular act that 
it is per se negligent ; it is only so because it is a 
breach of duty, so that an act done by one man 
may be negligent which, done by another, would 
not be so, because he had no duty with respect to 
it. Sometimes the duty may have arisen out of a 
contract between the parties ; but it is not neces- 
sary that it should have so arisen. It may arise 
out of the relative situation of the parties, or be 
imposed by statute, as we shall shortly see (d). 
(3) If the act be intentional (e) it becomes fraudulent 
or criminal, or it may be a trespass, and it is not 
proposed to deal with such questions in the present 
treatise (/). 



{b) See Daniel v. Met. By. Co., 
L. B. 5 E. & I. App. 45 ; 40 L. J. 
C. P. 121 ; per Willes, J., in Gau- 
tret V. Egerton, L. B. 2 C. P. 374; 
36 L. J. C. P. 191 ; per Byles, J., 
in Collis V. Selden, L. B. 3 C. P. 
498 ; 37 L. J. 0. P. 233 ; Bulman 
V. Fumess By. Co., 32 L. T. N. S. 
430. Gr. & Co. being indebted to 
the plaintiffs gave a cheque to their 
order ; and the plaintiffs, with the 
greatest possible negligence, let a 
thief have an opportunity of forg- 
ing their order. The thief got an 
innocent person to cash the cheque, 
who passed it to the defendant. 
The plaintiffs sued the defendant 
for the cheque, and the defendant 
pleaded negligence in the plaintiffs. 
The plea was held demurrable, as 
the plaintiffs had no duty towards 



the defendant to take care of the 
cheque, Patent Safety Gun Cotton 
Co. r. Wilson, 49 L. J. C. A. 713. 

{c) Fer Blackburn, J., Mersey 
Docks V. Gibbs, L. B. 1 H. L. 
p. 116; 36 L. J. Ex. 225. 

{d) Collett V, L. & N. W. By. 
Co., 16 Q. B. 984. 

{e) ** Intentional negligence," a 
phrase sometimes used, seems to 
involve a contradiction in terms. 
So also the words '* wilful negli- 
gence" are often used, where, if 
by ** wilful " is meant intentional, 
the same objection applies ; but if 
by "wilful" only recklessness is 
meant, the phrase " wilful negli- 
gence " seems unobjectionable. 

(/) See "Wharton on Negli- 
gence," s. 132. 



PROXIMATELY — INJURY. 8 

(4) I shall defer for the present the consideration at 
length of the word " proximately " (^), as the 
subject is one of considerable difficulty, and the 
cases which illustrate it are numerous. It is suffi- 
cient here to explain the meaning of the word in 
the definition by saying that in order to make a 
person liable for a culpable breach of duty pro- 
ducing injury to another, it must be shown that 
the damage was the ordinary and probable con- 
sequence of such breach, or, in other words, that 
the negligent act was the " proximate " cause of 
the damage. 

(5) In the word " injury " I include " damage." Mr. 
Broom in his Commentaries, 6th ed. p. 368, says 
that bare negligence unproductive of damage gives 
no right of action. An "injury" must be pro- 
duced by the negligent act— that is to say, there 
must be something more than mere damage done, 
something injurious to the rights of another, and 
this is involved in the " breach of duty," for the 
breach of a legal duty is the invasion of the 
corresponding right. 

(0) The next few words of the definition require some 
attention, and I am not aware that the proposition 
contained in them can be supported by any distinct 
authority, but it appears to me to be correct. In 
Deane v. Clayton, 7 Taunt. 489, Burrough, J., at p. 
499, says — "I conceive that every person is protected 
by this rule {sic utere tiio) who has a right equal to 
that of him who does the act, and who is injured, 
without his default, in the exercise of that right." 
In the last edition of "Addison on Torts," by 
Mr. Cave, Q.C. (now Mr. Justice Cave) (pp. 17, 18, 
19, 20), it is said that the person injured must be in 
the exercise of an available right. Now, if the law 

(^) Seej[?o«f, p. 16. 

b2 
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regarded the right as inferior, it oould not avail, and 
if it regarded the right as superior, no negligence 
need be alleged. The plaintiff's right must be of that 
sort which he is able to oppose to the right which 
is being exercised by the defendant, and make 
available against him by saying — " It is true you 
are lawfully exercising your right, but I am in the 
exercise of a right which I am able to oppose to 
yours, and you must therefore exercise care towards 
me" (h). The proposition is that the question of 
negligence only arises where the rights of the 
parties are equal; or, in other words, where the 
rights are unequal the question of negligence does 
not arise. If a man has no right to do an act, or 
his right to do such act is subordinated to the right 
of another (which is the same thing, for then 
relatively he has no right), he is liable to an action 
for injury caused by the commission of the act, 
whether carelessly done or not («) ; but such action 
would be in the nature of " trespass," and not of 
"negligence." But where the rights are equal, 
and one party in the very exercise of his undisputed 
right acts carelessly, and so injures the rights of 
another, the action of negligence arises. The 
question, when are the rights equal, and when 
subordinated, can only be answered by saying, when 
the law thinks it expedient that it should be so. 
Thus, in the case of two persons driviug along a . 
highway, the rights are equal ; and, if one or other 
neglects his duty and so injures the other's right, 
an action of negligence arises. " It is clear," said 

(h) See also per Byles, J., in by either party is one of the ezer- 

Gollis V, Selden, supra, A dear else of reasonable care, see Hughes 

instance of equal rights is that of v, Percival, 8 App. Gas. 443. 
the right to a party wall, and the (t) See Add. on Torts, 6th ed. p. 

whole question as to the user of it 330, note {z). 
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Lord Coleridge, in a recent oaae, " that where both 
parties are upon the highway, where each of them 
has a right to be, and one of them la injured by the 
trespass {qwei-e, " act ") of an animal belonging to 
the other, he must, in order to maintain his action, 
show that the trespass {qumre, " act ") was owing to 
the negligence of the other "(j). On the other hand, 
if a man di^ a hole in mj land, or if, in digging 
a hole near the boundary, he lets down my lands, 
it is a tort ; and further, if an adjoining owner digs 
a hole near to my ancient house, the law subordi- 
nates his right to dig the hole to my right to possess 
my house in safety, and the action is a simple action 
of tort, and requires no allegation of negligence 
to support ii{k)y and the same holds good of a 
house which has been built twenty years (/)■ The 
reason why the law subordinates his right to mine 
is because it is expedient to do bo. But if an 
adjoining owner digs a hole near to my modern 
house, which has not been built twenty years, I 
have no dominant right, nor has he (see this dis- 
oaaaedpost, Ch. II., s. 2, tit. Owners of Property) ; 
but my right to have my house undisturbed by 
hirn is equal to his right to dig in tlie boundary, 
and the question of negligence or no negligence in 
such digging immediately arises. Each party has 
to use due care — the landowner that he digs care- 
fully, and the householder that he builds carefully. 
If a man built a house dose to his boundary so 
negligently that the soil of the tldjoimng owner, 
exercising all possible care, was injured, I conclude 
such adjoining owner might have an action for 
negligence against the householder {m). 

(j") TiUete V. Ward, 10 Q, B. D. (() See the second question aaked 

IT. in Angus v. BaJton, in/ra. 

{i) See the firat qaestLou aaked in (m) ButsceLmdley,J.,inAngnu 

A:aga» v. Dalton, in/ro. v. Dalton, H App. Cas. TID, 762, 
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Having now shortly explained the 'meaning of our 
definition, which it may not be inconvenient to repeat at 
this place — " Negligence in law is a breach of duty un- 
intentional and proximately producing injury to another 
possessing equal rights " — we will proceed to describe the 
way in which duties arise, and what amount of care is 
required in their performance, and what is the nature of a 
* breach of duty of which the law takes cognizance, viz., a 
culpable act contrary to the duty and j)roximafeli/ producing 
injury. 

Duties may arise out of express contracts between 
parties, or may be imposed by law. 

It is not proposed in the present treatise to deal with 
the breaches of those duties which are expressly or impliedly 
provided for by the nature or terms of the contract, partly 
because the field so opened out would be too extensive, 
and partly because the term " negligence " is not strictly 
speaking applicable to such breaches of duty, the question 
in such cases being, not whether the act done or omitted is 
negligent or not, but whether the act done or omitted is 
what was or was not expressly or impliedly agreed to be 
done or omitted. It will, however, be found that cases of 
breach of contract are frequently referred to in the text ; 
for it very often happens that the contract between the 
parties is little more than an expression in words of what 
the law would otherwise impose, and the question raised 
between the parties is the same as if there had been a 
breach of duty imposed by law. Where persons have 
imposed entirely new duties upon themselves by agree- 
ment, or have limited or varied by agreement the obligations 
imposed upon them by law, this treatise will not deal with 
the question of their liability. 

764 ; Fry, J., p. 776 ; Bowen, J., brought. See also Dodd v. Holme, 

p. 784 ; the Lord ChanceUor, p. 1 A. & E. 493. If the house fell on 

796. All these learned judges say the adjoining owner's land there 

that in principle an aotion would would also arise a right of action 

lie, though practioally none can be for trespass. 



DU11BS WITHOUT PRIVITY OF CONTRACT. 7 

Sometimes, however, where there has been a breach of 
coDtraot townrds the contracting party there has also been 
a breach of duty towards a third person not privy 
to the contract, and such breach of duty is actionable. 
Thus, where a man sold a gun which he knew to be 
dangerous to the father of a lad, knowing the lad would 
use it {n), and where a man sold a pernicious hair dye to 
another man, knowing his wife would use it(o), the 
defendajits in each case were held liable for the injuries 
done to such third parties on the ground that knowing 
who was going to use the articles they owed to such third 
parties a duty to use oare towards them. But where a 
man negligently built a coach {p), and negligently put up 
a ohandelier (g), it was held that he owed no duty to a 
stranger and was not liable to a stranger who was injured 
in consequence of such negligence. In an American 
case (r), it was held that where the negligence was dange- 
rous to human life, as in the case of poisonous drugs, the 
negligent person was liable to any one, however remote, 
who was injured. The true question always is, has the 
defendant committed a breach of duty, apart from con- 
tract ? If he has only committed a breach of contract he 
is Kable to those only -with whom he has oontraoted ; but 
if he has committed a hreaoh of duty he is not protected 
by setting up a contract in respect of the same matter with 
another person (s). 



(n) Lery i'. Iiangridge, 1 If . & mdd c. HoUidaf, 6 Eidh. 7GT ; 

W. 337. This case turned on tlie QliidRell v. Steggall, S Soott, 67 ; 

qnestdou of fraud. 5 Bing. N. C. 733. 

(«} Geoi^ t. SldTiufrton, L. B. (r) Thomas v. Wiuoheater, 6 N. 

1 Ezch. 1. T. 397 ; and see Pairy v. Smith, 

(p) "Wintorbottom v. Wright, 10 iS L. J. C. P. 731 ; i 0. P. D. 

M. & W. 109, see also Heaven r. 326. 

Peoder, SQ.B. D. 302; whichease, (a) See Austin v. Gt. Western 

howsTer, is overruled, see in/m. Ry, Co., per BliiokbiirD, J., L. B. 

(j) CoUis V. Selden, L. B. 3 0. F. 2 Q. B. 412 ; SS L. J. Q. £. 201. 
tSG ; 37 L. J. C. P. 223 i Long. 
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Since the above statement of what appeared to me to 
be the law, the case of Heaven v. Pender (^) has been 
decided in the Court of Appeal. The Court, which con- 
sisted of Brett, M. B»., and Cotton and Bowen, L.JJ., 
agreed in reversing the judgment of the Court below, and 
held the defendant to be liable ; but they differed in their 
reasons. The principle enunciated by the Master of the 
Eolls seems to be that if a reasonable man must see that if 
he did not use care in the circumstances he might cause 
injury to the person or property of another a duty arises 
to use such care. This seems to be (as suggested in the 
first edition of this work) the true rule. The language 
of the Master of the Rolls is, however, so clear and 
emphatic, and his comments on the cases so instructive, 
that his judgment is given in full in Appendix A. 
Cotton, L. J., read a written judgment in which Bowen, 
L. J., concurred; but it would have been interesting 
to have been able to read the reasoning of the latter 
learned judge in his own words. The substance of their 
judgment was to the effect that the plaintiflE was engaged on 
work at the invitation of the defendant, which is altogether 
another question to that which we are now considering, 
and is treated of elsewhere. But they took occasion to 
say that they did not concur with the Master of the Eolls, 
and cited the usual authorities. They, however, said that 
they did not doubt that any man who leaves or supplies a 
dangerous instrument or thing, which to his knowledge is 
such as to cause danger not necessarily incident to its use, 
is liable. This, however, is the principle of Tarry v. 
* ' Ashton and other cases, and is not disputed. 

The present treatise, therefore, is limited as far as 
possible to the breach of duties imposed by law. These 
duties may be such as the law imposes or infers from the 
possession of rights or from the relations of life, such as 

{t) Heaven t^. Pender» 11 Q. B. D. 60S. 
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" employer and employed," or such as the law specifically 
imposes by statute. They divide themselves, therefore, 
into three heads, (1) duties which arise out of rights, 
(2) duties which arise out of employment, (3) duties 
imposed by statutes. 

(1) Men are put by the law in possession of rights, and 
the law imposes upon all men in the exercise of any right 
a duty not to interfere with the equal rights of another 
apart from any agreements which they may have made 
between themselves. 

If in the exercise of a right which a man has by law, 
he unintentionally breaks or omits the duty of not inter- 
fering with the equal rights of another which is imposed 
by law and thereby injures another, he is guilty of a tort 
called negligence. 

(2) So, also, where two persons assume relations to- 
wards each other of employer and employed involving the 
performance of services, there the law implies or imposes 
the conditions that the performance must be carefully 
carried out. These are, strictly speaking, contracts, and 
the law implies certain terms as appertaining to these con- 
tracts. 

(3) And, lastly, where a statute directs a person to per- 
form a duty and he omits to perform that duty with 
care, he is guilty of negligence. 

But although duties may be said to arise in these three 
separate ways, yet it will be found that the origin of the 
duty does not materially afEect the question of liability for 
the breach of the duty. It may bo remarked that in 
general duties imposed by statute are to be more strictly 
observed than those which are not so imposed (u) ; but I 
think that in most of the cases it will be found that the 
statutory duty is imposed when a benefit is also bestowed, 
and it is in consideration of the benefit so bestowed that 

(u) See Campbell, p. 36, 2nd ed. 
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something more than ordinary care is expeoted in the exe- 
cution of the duty {x). 

But the law draws a very important and practical dis- 
tinction between ordinary negligence and negligence 
where the law demands greater or less care. The law 
demands greater care where a person has or professes to 
have greater skill, or where an extra amount of care has 
been imdertaken, or advantage obtained, or where the law 
deems it for the public good to require a greater amount 
of care ; and the law demands a less amount of care where 
a less amount has been undertaken, or where no advan- 
tage has been obtained, or where the public good is not 
materially at stake. 

There is in law a well known relationship, viz., that of 
insurer and assured, by which one person engages to in- 
demnify or to assure another against loss. This is usually 
effected by express contract, but is sometimes implied by 
the law, as, for instance, in the case of common carriers, 
who become a sort of insurers of goods entrusted to them 
for carriage, and are bound to carry safely, and are 
answerable for loss without any proof of negligence. 
With regard to such contracts, express or implied, no 
question of negligence arises; and the same holds with 
respect to cases which may be said to be in the nature of 
assurance, viz., where a person brings upon his land some 
dangerous thing, such as fire or water, or a dangerous 
animal, for he is bound, as we shall see, to keep it at home 
at his peril. In all these classes of cases something more 
than " care," however diligent, is demanded, viz., absolute 
indemnity. 

But between these classes and those duties which re- 
quire the exercise of ordinary caxe there appears to be a 
great number of cases in which the law requires something 
more than ordinary care, and something less than in- 
surance. 

(«) See post, Ch. III., a. ?» Corporations performing statutoiy Duties. 
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There is also a further class where less than ordinary 
care is required, and yet the law will see that a man is not 
absolutely careless of the rights of another. This mode of 
dividing the duties regarded by the law as obligatory, and 
which is adopted more or less distinctly in the language 
of English judges, is derived from the Roman law. 

The Romans divided duties into three classes, (1) for 
the benefit of the performer, (2) for the benefit of both 
parties, (3) for the benefit of the performee. Thus, 

(1) Where the transaction in respect of which the duty 
arose was for the benefit of the person performing it, it 
was considered that, as it was to be done for his advantage 
alone, and he was to derive benefit from another, he ought 
to take the greatest care not to injure that other ; and he 
was therefore held liable for culpa levis, or slight neglect. 

(2) Where the transaction out of which the duty arose 
was for the benefit of both parties, it was considered that 
the person performing the duty should take ordinary and 
reasonable care ; and he was therefore held liable for culpa. 

(3) Lastly, where the transaction out of which the duty 
arose was for the sole benefit of another, and the person 
performing it would derive no benefit from it, it was con- 
sidered that the person performing it was not bound to 
exercise much care ; and he was therefore held not liable, 
except for culpa lata (y). 

Different writers have divided these sorts of negligence 
in different manners, some insisting that there are only 
two sorts of negligence — " culpa km " and " culpa lata ; " 
others dividing the subject into three sorts — " culpa lata^^ 



(y) But in case of mandate^ 
even where for the benefit of 
another, he was by the Boman 
law liable for culpay or eren, 
perhaps, for culpa levU; for, said 
the Boman law, he has undertaken 
a g^tuitous service and must 
perform it. Campbell, s. 11 ; 



Wharton, s. 493, and, as pointed 
out by Mr. Wharton, s. 500, the 
gratuitous mandatory must, ao- 
eording to our law, bring that 
amount of skiU to the execution of 
his services which he has under- 
taken to show. And see post, 
Ch, III. 
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culpa (including culpa levk)^ and culpa levisaima {z) ; but it 
seems upon the whole to be held in the English Courts (a) 
and in the American Courts {b) that there are three sorts 
of negligence, and it has been held that sometimes persons 
are liable for slight negligence, sometimes for ordinary 
negligence, and sometimes for gross negligence; and it 
will be found impossible not to advert to these terms, 
which were in the lloman law really co-ordinate to the 
distinctly different kind of duty which was to be per- 
formed, and which will be found constantly used in the 
English cases. 

The truth is that the words " gross," " ordinary," and 
"slight" (c), however useful in the simpler classification 
of the Sroman law, and used with the more exact precision 
of the Latin language, have become vague and misleading 
in the English cases and text-books, and, indeed, are some- 
times used merely to express strong feeling with respect 
to the particular action being tried. It is submitted that 
the best test of whether an act is culpably negligent in the 
particular case is to inquire whether there was a duty to 
exercise ordinary care, or something more or less than 
ordinary care, incumbent upon the paxty, and whether he 
had reasonably fulfilled that duty ; if he has, he is not 
negligent ; if he has not, he is negligent. The words 
" ordinary " and ** reasonably " are no doubt vague, but 



(z) See Campbell, p. 4. 

{a) See Campbell, s. 14. (He 
divides obligations into four classes, 
but one of them is ** absolute 
assurance," which is really outside 
of the subject). Shearman, Ch. 11. , 
8. 16. 

(b) See this view discussed by 
Wharton, s. 67. 

{c) It may be noticed that the 
word ** slight" is not exactly 
**fovw," which is "light," and 
that the word ** groas " is not ex- 



actly " /ato," and that in each in- 
stance the English word is too 
strong, and, in fact, as is usual in 
English, more vigorous and pictu- 
resque than accurate. The word 
"gfross" seems to approach the 
Latin ^'dolus,^^ which denotes in- 
tentional wrong, and is outside of 
our sub j ect ; and the word ' ' slight' ' 
approaches to that * * culpa levissima^ ' 
which is sometimes spoken of negli- 
gence, but amounts to ^^easusy^^ or 
accident. 



THREE KINDS OF CARE. 13 

the subject is only further obBoured by the introduotiou of 
the words " gross " and " slight," because nobody can 
really eay what they mean, though anybody may easily 
give to them some peculiar or exaggerated meaning (d). 

The question to be considered, therefore, is, when an 
injurious act has been done, which of the three sorts of 
duty had the man to perform, viz., more than ordinary 
care, ordinary care, or less than ordinary care, and accord- 
ing as it is found to be of the first, second, or third class, 
so is he liable for slight, ordinary, or gross negligence ; 
and the sort of duty demanded of him depends very much, 
lut not entirely, upon the question for whose benefit was 
he doing the duty. As an lUustration, take the follow- 
ing case : — My goods are lost. The person who lost them 
'was (1) dealing with them for his own advantage alone, 
(2) for our mutual advantage, (3) for my advantage alone. 
TTJH duty is (1) to take more than ordinary care, (2) to 
take ordinary oare, (3) to take less than ordinary care. 
He is hable (1) for slight, (2) for ordinary, (3) for gross 
negligence. The jury having found as a fact that the 
defendant was dealing with the goods for his own advan- 
tage, or for the mutual advantage of both parties, or for 
my advantage alone, the law says for what sort of 
negligence he is liable. The next question is a matter of 
fact for the jury. As a matter of fact, he left them for 
two minutes outside an inn on the road. Now comes the 
question, is that an act of slight, ordinary, or gross 
negligence ? The jury would then have to consider the 
questions of fact apart from the persons ; as, for instance, 
were the goods of a class likely to he lost or stolen ? was 
the cart properly covered P was the inn in a populous 
place ? and so on. 

The sort of care to be taken depends upon the duty or posi- 
tion of the party, and is a question of law ; the amount of care 
.. MoUuUen, L. B. 



14 



DEFINITION AND DIVISION OF SUBJECT. 



to be taken depends upon oiroumstanoes, and is a question 
of fact. If a person gives me a glass jug and a deal box to 
carry, the sort of care which I have to exercise depends 
upon my position with respect to that person, e.g.^ am I 
paid by him or not ; but the amount of care (whatever the 
sort of care may be) will differ, and be probably greater in 
respect of the glass jug than of the deal box (e). 

The subject will, therefore, be divided in the next three 
chapters into— 

1. Neglect of duties requiring ordinary care. 

2. Neglect of duties requiring skill, or an extraordinary 

amount of care. 

3. Neglect of duties requiring less than ordinary care. 
These chapters are divided into sections ; the first section 
of the first chapter dealing with ordinary duties of people 



(<?) See Philadelphia Ry. Co. v. 
Boyer, 97 Pen. 101. In an action 
of negligence, as in other actions, 
it is for the judge to say -whether 
there is any evidence of negligence 
at aU to go to the jury, and if not, 
to direct a nonsuit, Daniel v. Met. 
Ky. Co., ante, p. 2 ; and it is now 
well settled in England that a mere 
scintilla of evidence is not sufficient 
to go to the jury. Gee v. Met. Ry. 
Co., L. R. 8 Q. B. 161 ; 42 L. J. 
Q. B. 106 ; Met. Ry. Co. r. Jack- 
son, 47 L. J. H. L. 303 ; L. R. 3 
App. Cas. 193 ; though in America 
it would seem that the question of 
negligence is always a question for 
the jury. Shearman, 13. Upon any 
given state of facts it is for the 
judge to say whether negligence 
can legitimately be inferred, and 
the jury whether it ought to be in- 
ferred. Met. Ry. Co. v, Jackson, 
supra. Where, on the other hand, 
there is conflicting evidence on a 
question of fact, the judge, what- 



ever may be his opinion as to the 
value of the evidence, must leave it 
to the jury, D. W. & W. Ry. Co. 
v. Slattery, L. R. 3 App. Cas. 
1155. The duty of the judge is to 
declare negatively that there is no 
evidence to go to the jury, but not 
affirmatively that a certain issue is 
proved, per Lord Penzance, ib, at 
p. 1181. The judges have some- 
times been very astute to discover 
that there is no evidence to go to 
the jury when it would seem there 
is some apprehension of prejudice, 
see the case of Ellis v, Gt. W. Ry. 
Co., L. R. 9 C. P. 551 ; 43 L. J. 
C. P. 304, where four learned 
judges thought there was nothing 
for the jury where the plaintiff 
swore that he heard no whistle, and 
heard no porter caU out, because 
the fact of his not hearing was only 
negative evidence ; two judges dis- 
sented, and the judge at the trial 
had directed the jury that there 
was evidence. 



" PROXIMATELY." 15 

in general, or ordinary people, while in ttie other Beotions 
certain olaases of pereons have for GOnvenience sake been 
taken separately. The principles of law whioh govern 
them all are the same, but when it has to be decided as a 
matter of practice whether a particular act is negligent or 
not, it is useful (though unecientifio) to refer to oases 
where the facte have been of a similar description. For 
instance, the law says that a man ehould take such care 
as a reasonably careful man would take, when he is 
riding along a road, or when he is selecting workmen to 
perform some work ; but to say that it has been held 
negligence to spur a horse in a crowd would throw very 
little light upon the hiring of workmen, though it might 
do 80 upon the qucEition whether whipping a horse in a 
crowd would be negligence. 

Before passing from the definition of our subject, it is 
necessary to explain at somewhat greater length than we 
have already done {/) what we mean by the term "proxi- 
mateli/ producing injury." 

In order to render a person liable for damage flowing 
from his neghgence, it must be shown that the damage 
was the ordiEary or probable consequence of the act {g). 
What is or is not a probable oonsequenoe of a particular 
act is of course not a matter of law, but of common sense. 

In this part of our definition of negligence the word 

(/) AttU, p, 3. This doctriae ia part of the well- 

is) SooU V. Shepheid, 1 Sm. knows legal niaiini, " In jure uon 

L. C. 417 (a Bqoib thrown from rtmota eauta ud proxima sptctaiur," 

one io another] ; Sharp v. Powell, the most frequent illustration of 

L. B. T C. P. 263 : 41 L. J. which is to be found in oaaea of 

C. P. 95. If tho chain of oau- marine insurance, where the quea- 

■ation is broken, as where a tion of what was the immediate 

fire spreads and then oomes to oausa of the loss becomes material. 

a place where its oo&rae might The oases upon this subject may be 

reasonably have been stopped by conveniently studied in Broom's 

the plMntiff, the defendant is as it IiegalMaxima,MayQe on Damages 

aeemsnotliablsforfurtherdamage, 3rd ed^ p. 30. 
Kuhn «'. Jewett, 32 N. 3. Eq. 647. 
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^' proximately " must be distinguished from the word 
^* culpable." An act to be culpable, that is, to be a breach 
of legal duty, must, as we have seen, antef p. 1, be such as 
a reasonably careful man would foresee might be produc- 
tive of injury ; and a person is not Uable for an injury 
which he could not foresee (h). But a breach of duty to 
be " proximately " producing injury must be such that, 
whether the defendant could foresee the injury to be pro- 
bable or not, the breach of duty is in fact the probable 
cause of the injury (/). 

Cases involving the doctrine of contributory negli- 
gence are reserved for another chapter (A), for although 
the question is substantially in those cases the same — 
viz., whether the act of the defendant is remote from 
the damage or not — ^yet the intervention of the plain- 
tiff produces some degree of complication, and it has 
been thought better to devote a separate chapter to the 
subject. The cases we are now considering are those 
where a negligent act has been done by the defendant, 
but such act is separated from the injury done to the 
plaintiff either by the intervention of third parties (/), 



(h) Blythi;. Birmingham Water- 
works, ante, p. 1. 

(i) Pearson v. Cox, L. R. 2 C. 
P. D. 369. See also Nichols v. 
Marsland, L. B. 2 Ex. Div. 1 ; 46 
L. J. Ex. 174 (effects of an extra- 
ordinary rainfall might have been 
prevented, but could not have been 
reasonably anticipated). 

{k) Qeepost, Ch. V. 

(0 Burrows v. March Gas Co., 
L.R. 5Ex. 67; 7Ex. 96; 41 L.J. 
Ex. 46 (gas company laid defective 
pipe; gasfitter went there with 
lighted candle) ; Sofield v. Somers, 
9 Ben. 626 (thief got at petroleum 
and dropped lighted match) ; Hill 
V, New Biver Co., 9 B. & S. 303 



(defendants threw up jet of water 
near to pit dug by contractors, into 
which a horse fell) ; Collins v. Mid. 
Level Commissioners, L. B. 4 C. P. 
279 (defendants negligently con- 
structed sluices ; plaintiff dammed 
them up ; third parties opened the 
dam); Harrison v. Gt. N. By. Co., 
3 H. & C. 231 (defendants made 
insufficient delph ; commissioners 
did not cleanse river below ; water 
penned back, and delph burst) ; 
Met. By. Co. v. Jackson, ante, 
p. 14 (defendants negligently per- 
mitted crowd to get into carriage ; 
plaintiff's thumb injured at the 
next station); Lilleye;. Doubleday, 
7 Q. B. D. 610 (goods to be ware- 
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or the forces of nature (m)> or distance of time{n) or 
Bpaoe (o). 

Where the intervention of third parties takes place, it 
■will be found stated in some text-books that such inter- 
vention is no defence in any case, but it is apprehended 
that this is not the ground of the deoisions cited in the 
note ; but the real ground of those decisions is that the 
defendants' acts and not the acts of third parties -were the 
"proximate cause of the injury," but if the acts of such 
third parties had been the proximate cause of the injury 
the defendants would not have been liable {p). 



housed at A., warehoused ttt B., 
fire there, not too remote). 

(m) Smith c. L. 4 3. W. Ej. 
Co.,L.R.5C.P.98;6C.P. I4;40 
L. J. C. P. 21, Ex. Ch. (cut grass 
on railway bank; wind blowing 
file to oottage at a great distance) ; 
Bailiffs of Romney Marsh r. Tri- 
nitj Honse, L. B. S Ex. 208 (ship 
drifted by waves against plaintiff's 
sea wall) ; Sharp v. Powell, anti, 
p. IS (water from wasliing van 
frozen into ioe, upon which horse 
slipped); Hoore v. Gadsden, 41 
Amer. Bep. 3SS (ioe from melting 
snow on roof) ; Erers v. Hudson 
lUrer Co., 18 Hun. N. Y. 144 
(ioe nniemoved in early morning) ; 
Sneeabyv. L. & Y. By. Co., L. B. 
1 Q. B. D. 42; 46 L.J. Q. B. 1, 

C. A. (tracks sent down line so as 
to frighten oatUe); Hamsu. Mobbs, 
L. B. 3 Ex. D. 26S (ran left at 
night by side of road frightoaed 
plaintifTs horn); Hobbs «. L. & 
S. W. By. Co., L. R. 10 Q. B. Ill 
(plaint and wife taken to wrong 
Station ; held defendant liable for 
delay, but not for oold caught by 
wife); UaoUahon V. Held, 7 Q. B. 

D. (>S1 (defendant let his stables to 



another, plaintiff'shorses turned out 
and caught eold, not too remote) ; 
Workmano'.a.N.Ey. Co.,32L.J. 
«, B. 279 (land flooded to a greater 
extent than would have been) ; 
Walker v. Goe, 4 H. & N. 360 ; 28 
L. J. Ex. 184 (lock fell in from 
want of repair, not from want of 
notice by oommissiauers]. Of this 
class also are those cases where 
cattle are injured by something 
done by them in conseqnenoa of 
defendant's negligence in not re- 
pairing fences, &a. : see Lawrence 
V. Jenkins, L. B. 8 Q. B. 274 ; 42 
L, J, Q. B. 147 {eating yew leaves); 
Firth V. Bowling Iron Co., L. E. 
3 C. P. D. 264 ; 47 L. J. C. P. 368 
(eating iron filings); and see these 
cases j>iut, Ch. II., s. 1. 

(ii) Jackson v. Met. By. Co., 
mtf, p. 14. 

(*) Smith V. L. 4 S. W. Ry. Co., 
tupra ; Crawf ordsville c Smith, 4 1 
Amer. Bep. 612 ; Cosgrove v. New 
York Ry. Co., 41 Amet. Bep. 365 
(no warning signal, horse beyond 
control, got OTec line] . 

[p] See this qoestion discussed 
pott, Ch. v.. Contributory Kegli- 
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Where the intervention is by the f oroes of nature, it 
should be observed that, where there is what is called an 
act of God, or an inevitable aoddent, the defendants will 
not be liable. In suoh oases there is not only such an 
intervention as may make the aots of the defendant 
remotely connected with the damage, but also such as 
render the aots of the defendant positively and entirely 
unconnected {q). 

The act of God is no defence except in cases where 
the defendant can show that the damage would equally 
have happened if he had done his duty(r), and care 
must be taken to see whether the accident is due to an 
act of God or to a contemporaneous act of the defen- 
dant (9). If a storm, though unusual, is not unprecedented, 
it does not come within the category of acts of God {t). 
If the defendant can show that he has provided for every 
probable contingency he is not liable further, but may 
excuse himself for not providing for something which is 
contrary to all previous experience (w). 

A curious case, where the injury was held not to be 



{q) a. W. Ry. of Canada o. 
Fawoett, 1 Moo. P. 0. N. S. 101 
(stoim of unusaal violenoe break- 
ing down railway line); Alleghany 
City V. Zimmerman, 40 Amer. Bep. 
649 (flag blown down in storm). 
It is said in the latter case that 
a ''man is not liable for injmies 
arising from a conjunction of his 
own faults with circumstances of an 
unprecedented nature." But in 
fact the injury was wholly caused 
by the storm. 

(r) See per "Fry, J., in Nitro- 
Phosphate Co. t^. L. & St. K. 
Docks, L. B. 9 Ch. D. 613 ; City 
of Philadelphia v. Gilmartin, 71, 
Pa. St. 140, per Agnew, J. ; 
Keighley's Case, 10 Bep. 130a; 



see Withers v. North Kent By. 
Co., 27 L. J. Ex. 417 ; and see 
numerous cases as to carriers — see 
'' Brown on Carriers," and eeepott, 
Ch. in. s. 8. 

(«) Dixon V, Met. Board of 
Works, 7 Q. B. D. 418 (opening 
the water-gates of a sewer in time 
of flood) ; Philadelphia By. Co. v. 
Anderson, 39 Am. Bep. 787 (wash- 
ing down, by unusual flood, of 
faultily-constructed railway bank). 

(t) Dixon V, Met. Board of 
Works, supra, 

(u) Smith V, Musgraye, S. O. ; 
Fletcher f;. Smith, 2 App. Cas. 781 ; 
43 L. J. Ex. 70; Blyth v. Bir- 
mingham Waterworks, 11 Ex. 781. 
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too remotely oomtected with the breach of duty, was the 
following : A young child, of four and a half years, was 
found with its foot cut off, shortly after leaving home, on 
the railway, olose to where a footpath crossed the line. 
There was no gate, olthongh it was the defendant's 
statutable duty to place one across the path. Had the 
gate been there the child might have turned back and not 
gone on the line, so that the omission to put the gate 
might be the cause of the child going there. It was not 
suggested that there was any contributory negligence. It 
was held that the child being foimd injured upon the line 
was BufGoieutly connected with the breach of duty in not 
putting up a gate to render defendant Uable {x). 

It may be that the negligent act of the defendant would 
probably by itself, and unassisted, have produced the injury, 
but that, in point of fact, the defendant's act has received 
assistance towards producing the injury, or has set in 
motion other causes tending to produce the injury. In 
such oases the defendant will be liable. And even if the 
defendant's act could not have done the injury, except it 
had received such assistance, or set in motion some other 
cause, yet it is apprehended the defendant would in many 
oases be held liable, although it is impossible to say in 
what oases he would be so held. If defendant's act were 
very much the most efficient cause he would be liable ; if 
some othOT cause were very much the moat efficient he 
would not be liable ; but where the defendant's act and 
some other cause contribute with some degree of equality 
towards the production of the injury, it would be, as a 
matter of fact, a great difficulty to decide whether the 
defendant is liaUe. Possibly it may be said that if the 

(x) 'W'illiAma v. O. W. By. Co., th»t defendants hod neglected any 

Ii. B.9Ei. 157; 43 L. J. Ex. 105. duty, and there wu nothing to 

In Singleton v. East. 0. By. Ck>., ahow bow the child got on tlie line. 
7 C. B. H. S. 2S7, it did not appear 

c2 
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defendant's act contributed in a material degree he is 
liable. 

For instance, if the defendant leaves a cart unattended 
in the street, and a person passing strikes the horse, which 
runs over the plaintiflp, the defendant would be liable, 
although the act of a third person was one immediate 
cause of the injury ; for the leaving the cart unattended 
was a negligent act, the probable consequence of which 
would be that the horse might start (y). The defendant's 
negligent act is, therefore, the proximate cause of the 
horse starting. In a recent case of Clark v. Chambers (z), 
it was held, that, the act of the defendant being the 
primary cause of the injury, it was inmiaterial that the 
act of a stranger was the immediate cause. It is not quite 
clear what meaning is intended to be attached to the word 
primary ; but from the whole of the judgment it appears 
that the same doctrine as that stated above is intended to 
be laid down, viz., that when a negligent act is done which 
will probably lead to injury, and which does lead to it, it 
is immaterial through what probable steps it passes. It 
should, however, be observed that Clark v. Chambers was 
one of those cases in which the defendant is dealing with 
a dangerous thing, of which he is boimd to take especial 
care ; but in truth that is the very reason why his not 
taking care is held to be the chief cause of the mischief. 
If I let a good-tempered dog loose in the street, and a 
stranger strikes him and is bitten, the bite is not a 
probable consequence of my act ; but if the dog were bad- 
tempered, the bite would be the probable consequence (a). 



{if) See Lynch v, Nurdin, 1 Q. B. 
29, where a child got into a cart 
standing at a door nnwatched ; and 
lUidgo V. Ooodwin, 6 0. & P. 192, 
where a passer-by struck a horse. 

{z) Clark v. Chambers, L. B. 3 
Q. B. D. 827; 47 L. J. 439 
(defendant put spikes upon a barrier 



across roadway, and a stranger 
moved the barrier on to the foot- 
path). 

(a) Mangan v, Atterton, 4 H. & 
C. 388 (machine left open in market* 
place, played with by boy, is 
practically oyerruled by the above 
case of Clark v. Chambers). 
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There is also a olaes of oases 'where it has been sought 
to recover damages from the defendant who has by his 
acts neglected a duty ■which he owed to a third party, or 
committed a breach of contract -with a third party, and 
the effect of such neglect of duty or breach of contract has 
been to injure the plaintiff, and it has been held that the 
aot.ie too remotely connected with the injury (6) ; but, as 
has been already stated, if he owes a duty towards the 
plaintiff (although his contraot may be with a third party), 
he is then brought, as it were, into connection with the 
plaintiff, and his act is not too remotely connected with 
the injury (c). 

It is no defence that the injury which has, in fact, hap- 
pened, is by reason of other circumstances greater in 
degree than would probably happen (d). For instance, if 
a man negligently sets fire to his own house it is not pro- 
bable that he will bum down the whole street, yet he will 
he liable for the injury done to the house at the far end of 
it ; but if a lighted stick fiew into an adjoining street and 
there frightened the plaintiff's horse, he would not be 
liable for the consequent injury as being too remote. 
Where, however, the injury done by the negligence of the 
defendant is separable from that arising from another 
cause, BO that it can be fairly seen how much of the injury 
is due to the defendant's negligence and how much to 
another cause, the damages may be apportioned (r>). 

(i) Cattle V. Stockton Water- (e) Le^y e. Langridgo, 4 M. 4 

works Co., L. R. 10 Q. B. 453 ; 44 W. 337 ; Lumley p. Gje, 2 E. & B. 

L. J. Q. B. 139. (The defendants 216 ; Heaven v. Pander ; see th«se 

negligently laid a pipe bo that oases onft, pp. 7, 8. 

water leaked out upon E.'a land. [d) Sea Smitii v. L. ft S. W. 

K. employed plantiS to dig a cutting By. Co. in Eich. Cb., lupra. See 

tbroDgli the land at a price. In aUo pMl, Contributory Negligence, 

consequence of the wet plaintiff Ch. V. 

conld not make a profit. Held, (<) Workman c G. N. Ry. Co., 

tiuit whether K. oould mie or not 32 L. J. Q. S. 270 (plainUff'a 

for himself, or as Imstee for plain< land would have been flooded to a 

as, plaiaUff could not sue.) certain eitent, but waa bo to a 
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It is no defence where an injury is done in consequence 
of a breach of duty by the defendant to say that the same 
injury would have happened by reason of some other 
cause if the defendant had not neglected his duty (/), if 
after all it was the defendant's act which caused the 
injury. 

In an action of negligence, as in other actions, it is for 
the judge to say whether there is any eyidence of negli- 
gence at all to go to the jury, and if not, to direct a non- 
suit {g) ; and it is now well settled in England that a 
mere scintilla of eyidence is not sufficient to go to the 
jury (A) ; though in America it would seem that the ques- 
tion of negligence is always a question for the jury (t). 
Upon any given state of facts it is for the judge to say 
whether negligence can legitimately be inferred, and the 
jury whether it ought to be inferred {k). Where, on the 
other hand, there is conflicting evidence on a question of 
fact, or there are two different and yet reasonable views 
which may be taken, the judge, whatever may be his 
opinion as to the value of the evidence, must leave it to 
the jury (/). The duty of the judge is to declare nega- 
tively that there is no evidence to go to the jury, but not 
affirmatively that a certain issue is proved (w). The 
judges have sometimes been very astute to discover that 
there is no evidence to go to the jury when it would seem 
there is some apprehension of prejudice, as in the case of 



greater extent by defendant's em- 
bankment) ; Nitro-Phosphate Go. 
V. L. & St. K. Docks, L. B. 9 Oh. 
D. 603 (effect of defendant's em- 
bankment increased by act of Gk>d) . 
See^s^ Damages. 

(/) Nitro-Phosphate Co. r. St. 
K. Docks, supra, 

(g) Daniel v. Met. By. Co., ante, 
p. 2 ; Darey v, L. & S. W. Ey., 
12 Q. B. D. 70. 



(A) Gee v. Met. By. Co., L. B. 
8 Q. B. 161 ; 42 L. J. Q. B. 106 ; 
Met. By. Co. v. Jackson, 47 L. J. 
H. L. 303 ; L. B. 3 App. Cas. 193. 

(t) Shearman on Negligence, p. 
18. 

(k) Met. By. Co. v, Jackson, 
mpra. 

(/) D. W. & W. By. Co. V. 
Slattery, L. B. 8 App. Cas. 1166. 

(m) Per Lord Penzance, i^. at 
p. 1181. 
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Ellis V. Gt. W. Ey. Co., L. E. 9 0. P. 551 ; 43 L. J. 
0. P. 304, where four judges thought there was nothing 
for the juiy where the plaintiff swore that he heard no 
whistle, and heard no porter call out, because the fact of 
his not hearing was only negative evidence ; two judges 
however dissented, and the judge at the trial had directed 
the jury that there was evidence. 

Having now, as it is hoped, explained the definition of 
negligence, I proceed to consider the three divisions of 
the subject : 

1. Neglect of duties requiring ordinary care. 

2. Neglect of duties requiring skill, or an extraordinary 
amount of care. 

3. Neglect of duties requiring less than ordinary care. 
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CHAPTER U. 

NEGLECT OF DUTIES REQUIBIKG ORDINARY CARE. 



Sectiok I. 

Neglect ofDuHes requiring Ordinary Care. 

By the expression ''duties lequiring ordinaiy care" 
is meant those duties devolying upon persons who do not 
hold themselves out as having, nor is there demanded of 
them, any peculiar or extraordinary care or skill. Different 
persons have, of course, different duties to perform in 
their different employments or positions in life, and what 
is ordinary care in one class of persons may not be so in 
another, and as has been ahready stated, ante^ pp. 2, 10, no 
act can be said to be per se negligent or careful, but only in 
relation to circumstances. Thus more care will in most cases 
be expected in a person of education than in an ignorant 
person, in an adult than in a child; more care will be 
required in driving in a crowded street than in an empty 
one, and so forth ; but with respect to these distinctions the 
law pays no further regard to them than to expect all men 
to use such care as reasonable persons ought to do in such 
matters, be the same more or less. Upon the other hand, 
if a person undertakes to do something which, if not done 
with great skill or care, must be injurious, or, if he is 
doing something for his own advantage, then the law 
demands that he shall bring to the execution of that which 
he has engaged to do the necessary skill, and take the 
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neoessary care in the execution of it.' And where the law 
thinks it expedient that persons exercising certain import- 
ant functions should be made more than ordinarily careful, 
it will compel them to be so. These cases will be treated 
of in Chapter III. 

Amongst cases iUustrative of ordinary duties requiring 
no particular skill or care per se^ and only requiring 
ordinary care being done for the mutual benefit of both 
parties, are all those which arise out of employment of 
services for reward, or where persons come into collision in 
the course of pursuing their ordinary avocations. 

The law relating to master and servant will be found 
post (a), and all that it is desired to say here is that in all 
cases where ordinary services are rendered for reward, both 
the employer and employed are liable for ordinary negli- 
gence towards one another. Such, for instance, is the case 
of an ordinary bailee for hire, who is bound to take ordinary 
core of the thing intrusted to him by the bailor, as in the 
case of deposits of goods where the bailee receives money 
for his care(i). Also where chattels are let to hire, the 
hirer must take ordinary care of them (c). 

In the case of the employment of skilled labour different 
considerations will arise. It will be seen posty Chapter 
III., that there are many persons from whom the law 
requires an extraordinary amount of skill, and who will be 
held liable for what in others would appeeur to be slight 
neglect. These will mostly be found to be either public 
officers to whose services the law compels people to have 
recourse, or professional persons who have a monopoly or 
privilege to perform certain services {d). But where a 



(a) Gh. II., B. 6. in same state as when hired) ; 

{b) Searle f^. Laverick, L. K. Handler v, Pabner, 5 Moore, 76 ; 

9 Q. B. 122. Deane v. Keate, 3 Camp. 4 (horse 

(e) Shroder v. "Ward, 13 0. B. cases). 
K. S. 412 ; 32 L. J. G. P. 150 (d) Gampbell, 29, 96, 2nd ed. 

(contract to deliver np old barge 
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private person who is free to ohoose whom he will employ 
selects a person who holds himself oat as a skilled labomrer, 
it does not appear that the law will in general hold the 
person so selected liahle for ** slight " negligence. It would 
seem, however, that he must show some degree of skill, 
and the absence of skill would render him liable for 
negligence {e). Thus a carpenter must show some know- 
ledge of carpenter's work (/), a builder of building, &c., 
and it is obvious that the amount of skill which ought to 
be shown will vary according to the particular circum- 
stances. The more skill is required for the performance 
the more will be demanded in the performance, at the 
same time that due allowance is made for the diffieulty of 
performance. So, also, the amount of skill and care 
demanded will be greater or less according as the conse- 
quences of neglect are more or lees serious. 

It must be owned that the question, what amount of 
care is to be expected from one who holds himself out as a 
person competent to do work in an ordinary trade whidi 
he follows, is very difficult to answer. The difficulty arises 
in defining ^^ skill." As soon as it is shown that a man 
holds himself out to be a person of skill he is then bound 
to show more than ordinary care. Those cases in which I 
have thought there can be no doubt upon the subject I 
have placed in the third chapter; but though there may be 
no doubt that a medical man is bound to show more than 
ordinary care, yet it is very doubtful whether the same 
rule applies to a watchmaker, or to the case (ff) cited in 
Mr. Eobert Campbell's excellent lectures, of a finisher of 
lustres, and it is still more doubtful whether it applies to a 
bricklayer or carpenter. As has been already said, no act 
is negligent per scy but is only so where it is a breach of 

{e) Campbell, p. 6, 2nd ed., note (a), 
citing D. xix., 2, 9, s. 6. (ff) Hinshaw 9. Arden, Ckmrt of 

(/) Hasten v. Bntler, 7 East, Sessions Cases, yol. viii. p. 933. 
479 ; Brown v, Davis, 7 East, 480, 
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duty, and every man is in dnty bound to bring a reason- 
able amount of skill to the perf ormanoe of work which he 
holds himself out as being capable of performing, and it is 
probably impossible to tell where the law would draw the 
line, and say all those on this side of the line are skilled in 
the sense that they are liable for slight negligence, and 
those upon the other side, although in one sense skilled, 
are only liable for ordinary negligence. It will be un- 
doubtedly seen {h) that the law does regard certain skilled 
persons as bound not merely to exercise such ordinary 
skill as may be used in their profession generally, but to 
approve themselves to be absolutely skilful. We take it, 
then, to be the law, that while the jury consider whether 
in the case of an ordinary avocation the person exercising 
it has done so with the ordinary skill used by sensible men 
of his craft, yet that in certain cases more than this sort of 
skill will be demanded. The simple practical test is to 
consider what is the duty which the particular person has 
to fulfil, and whether he has reasonably fulfilled it. Thus 
a person who holds himself out as a valuer of ecclesiastical 
property, although not bound to possess a precise and 
accurate knowledge yet is bound to have a knowledge of 
the general rules and of the broad distinction between a 
valuation, between outgoing and incoming tenants and 
outgoing and incoming incumbents (i). Thus a manu- 
facturer of any ordinary article is bound to use reasonable 
care and skill in seeing that it is fit for the particular 
purpose for which it is made or used; and he is responsible 
for latent defects. 

The seller of an article which is to be made warrants 
that article to be fit for the purpose for which it is sold (ft), 
but in the cdlse of carriers the rule is somewhat different. 
There the carrier only warrants that the carriage is free 

(A) See Gh. III. (k) Bandal v, Kewson, 2 Q. B.D. 

(0 Jenkins r. Betham, 15 0. B. 102. 
168. 
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from defects, patent or latent ; except such as no oare or 
pradenoe oan disooyer (/). The seller or letter ont of a 
specific article does not warrant that that specific article 
is reasonably fit for the purpose for which it is hired or 
bought (m). But there is an implied contract on the part 
of the seller or letter out of a specific article that he will 
not bj want of reasonable care allow it to become worse 
than it was when the contract was made (n). 

Persons coming into collision in their ordinary avoca- 
tions are liable for ordinary negligence, for their duty is 
to take ordinary care. The owner of premises is liable, as 
I think, for ordinary negligence to the persons whom he 
has allowed to come there for their advantage; he has 
undertaken no special responsibility with respect to them 
as he would have done had he invited them for his own 
benefit, and is not bound to take more than ordinary care ; 
but I am inclined to think he has taken some higher duty 
upon him than that of a gratuitous bailee (o). 

So, also, the liability of host to guest or visitor at his 
house stands upon the same ground (p). The relationship 
here is not that of inviter and invited, where the inviter is 
liable as we shall see(^) for slight negligence; but the 
g^est takes the premises as he finds them, subject only to 
the duty of the host to warn against any trap. Neither 
is it intended to speak here of ^^host" in the sense of 
innkeeper, whose position is, as will be seen (Oh. III., 
s. 10), that he is bound to exercise more than ordinary care. 
The visitor seems to be in the position of a bare licensee, 
and accordingly it has been said that the host is only 

(/) Headhead v. Mid. By. Co., found treated of more fully, and 

L.B. 4Q.B.379,i7o«^, Ch. III.,8. 1. the qnestion discussed in 8.2, 

(m) Robertson v, Amazon Tug Duties of Owners of Flroperty, p. 

Co., 7 Q. B. D. 598. 30. 

(«) Ter Brett, L. J., in Bobert- (p) Southcote r. Stanley, 1 H. & 

■on V, Amazon Tug Co., at p. 606. K. 248. 

(o) Indemaur v. Dames, L. B. (g) Fiost, s. 2, p. 37, and Ch. DI., 

2 G. P. 311. These cases will be s. 2. 



RIDING AND DRIVING. 



29 



liable for something in the nature of a ti*ap (r) ; but it is 
to be observed that it is also said that he ought to take 
reasonable oare, that is to say, ordinary oare («). 

So where a man driving a trap offers a seat to a friend, 
each pursuing his own business or pleasure, he is liable for 
ordinary negligence (t). The Court said that he is liable 
for gross negligence only, but I am inclined to think, for 
the reasons presently given, that he is liable for ordinary 
negligence (u). 

Persons driving or riding upon the highways are in the 
exercise of their lawful and equal rights, and the law 
imposes upon them the duty of taking ordinary care not 
to injure one another ; and the same with regard to foot- 
passengers and drivers, for as foot-passengers and drivers 
of vehicles have an equal right to use the highway (a?), so 
they have equal duties to take care to look out for each 
other (y). 

The question of the '* rule of the road," as it is called, 
often gives rise to some difficulty. It should be remem- 
bered that persons are not bound to keep to the right side 
of the road (s), for there may be many good reasons for 
going to the other side ; but when they are on the other 
side they ought to exercise more than ordinary oare. 
There may even be occasions when it would be negligence 
to drive upon the right side of the road, as when another 
is on his wrong side {a). It seems to be primd facie evi- 



(r) See per BramweU, B., in 
Southoote V, Stanley, supra, 

(«) See this question disoussed 
pott, Gh. II., 8. 2, p. 37. 

(t) Moffatt V, Bateman, L. B. 3 
P. C. 116. 

(ti) Bee pott, 8. 2, pp. 37, 38. 

{x) Boss r. Litton, 6 0. & P. 
407. 

(y) Cotton V, Wood, 8 C. B. K. S. 
669 ; 29 L. J. C. P. 333 ; Haw- 



kins V. Cooper, 8 C. & P. 473 ; 
Williams v, Biohards, 3 C. & K. 
81 ; Meyer v, Lindell Bailway, 
6 Mo. App. 27. See also Ch. Y., 
PtesumpUons of Negligence. 

(e) Puokwell v, Wilson, 6 C. & 
P. 376. 

(a) Gay r. Wood, 6 Esp. 44 ; 
Wade V, Cair, 2 D. & B. 266; 
Turley v, Thomas, 8 C. & P. 103 
(a saddle-horse case}. 
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denoe of negligenoe against a vehicle which has run into 
another yehicle that the former was on its wrong side. 
See Chapter YI., Presumptions. 

Where a man is walking in a public street, and a barrel 
falls upon him from a window and injures him, he is 
entitled to an action against the owner of the barrel, if 
such owner has been guilty of ordinary negUgence (6). 
This case, and those above mentioned, afford very good 
illustrations of the truth that an act is not negligent j^er se 
but only in relation to circumstances, and that in some 
circumstances more care is required than in others. A 
man driving or lowering a barrel in Gheapside must use 
more care than would be reqilired of him in a country 
lane ; but this is a distinction of fact and not of law. 

Persons who undertake to manage ships are undertaking 
a matter requiring more skiU and involving probably more 
serious dangers than riding or driving. The question of 
their liability is somewhat complicated, and will be found 
treated of in the last section of Chapter III., post 



Section II. 



Neglect of Duties hy Owners and Occupiers of Heal 

Property. 

The rights which a man has over his own land are, like 
other rights, subject to modification by the conflicting 
rights of others. The allegation of negligence presupposes, 
as we have seen (c), the existence of equal rights. Where 
a man is exercising a right upon his own land, and, in 
doing so disturbs the right of another, the former right 

(b) Byrne v. Boadle, 2 H. & G. Neglect of Duties by Owners and 
722. This class of cases, however, Occupiers of Property, s. 2, infra. 
wiU be found under the heading {c) Gh. I., p. 3. 
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may be dominant or subordinate^ in either of which oases 
no question of negligence arises. If A. digs a hole in his 
land, and B., who has a right to personal security (but no 
right to be on the land), falls into it, A.'s right is para- 
mount to B.'s, and no question of negligence arises {d) ; 
but if A. had permitted B. to come upon his land, the 
rights would be equal, and questions of negligence would 
arise, viz., whether the pit was negligently left unguarded, 
and whether B. was using his right of being there with 
care (e). If A. is owner of the surface of the land, and B. 
has rights of mining beneath, or beneath adjoining land, 
A.'s right of support for his land is paramount, and it is no 
answer that B. has used the utmost care (/). So if A. 
digs a hole near the edge of his land, and causes B.'s 
ancient house or one which ha.s been built twenty years to 
fall no question of negligence arises, but a wrong has 
been committed, whatever care may have been taken {g). 
These questions of right of support do not come within the 
bounds of this treatise. But in the case of a house recently 
built upon adjoining land, it may be that the rights are 
equal, and that the adjoining owner is answerable for 
negUgence only in the exercise of his right to use his own 



(d) Knight v. Abort, 6 Penn. St. 
473. See post, as to excayations, 
p. 39. 

(e) Williams v. Grouoott, .4 B. 
& S. 149. 

(/} Humphries i;. Brogden, and 
other oases. 

(^) It is said in Shearman, s. 
497» that the true test is, that, 
although not liable for the natural 
consequenoes of withdrawing the 
support, ''yet. a man must act 
with such care and caution that 
Ids neighbour shaU suffer no more 
injury than would have accrued 
if the structure had been put where 
it is without ever haying had the 



support of his land." This would 
seem to be a yery difficult test to 
apply practically. In Hilton v. 
Earl aranyiLle, 5 Q. B. 701, and in 
Hilton V, Whitehead, 12 Q. B. 734, 
in one count negligfence was alleged 
in ezcayating under a house. It 
was also alleged in Humphries v. 
Brogden, but was there superflu- 
ous. These matters are discussed 
at great length in the judgments 
in Angus & Co. i'. Dalton and Com- 
missioners of Her Majesty's Works, 
47 L. J. Q. B. 163 ; L. B. 3 Q. B. 
D. 85; 6 App. Cas. 740. See 
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land. This is a question, howaver, which is involved in 
much doubt. Upon the one hand many expressions of the 
judges will be found which support the proposition above 
stated (A), while the case of Ghajford v. Nioholls (i) is, I 
think, a clear authority to the contrary. From the 
judgments of the judges in the House of Lords in Angus 
f>. Dalton (A) (see particularly the judgment of Lord Pen- 
zance), it appears that if an owner of land builds a house 
his neighbour may dig his own soil away so as to bring the 
house down ; but Lord Penzance said that if the matter were 
res Integra he should have held the contrary. Lord Black- 
bum (/) said, ''I see no ground for doubting that the right 
to forbid digging near the foundations of a house without 
taking proper precautions to avoid injuring it, is for the 
reasons given by Lush, J. (w), one very little onerous to 
the neighbour, and one which it is expedient to give to the 
owner of the house." No doubt the learned Lord of 
Appeal is speaking of a house which had been built for 
twenty years ; but it seems that the same reasoning would 
apply to a house just built. The question of negli- 
gence was in no way raised upon the facts in Angus r. 
Dalton. The text writers appear generally to doubt 
what the law is. After saying that the surface owner 
is entitled as against the miner to support, Messrs. 
Shearman and Eedfield, in their work upon the 
"Law of Negligence," s. 506, say that "it does not 
appear to have been decided whether the surface 
owner has a similar right to support for buildings erected 
by him upon the land, but we think he should have. The 
miner is undoubtedly liable for damage done to such 



{h) Bradbee v. Christ's Hospital, (i) Gayford f. Kioholls, 9 Exoh. 

4 M. & G. 768 ; Dodd f^. Holme, 702. 
1 A. & E. 493 ; Dayis f . L. & (k) 6 App. Cas. 740. 

Blaokwall By. Co., 3 Soott, 699 ; 1 (l) P. 827. 

H. & Gr. 799 ; Hams v, Bjding, (m) 3 Q. B. D. 89. 

6 M. & W. 60, and other cases. 
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buildings by his negligence." It does not appear whether the 
writers are speaking of lateral support or not; nor whether 
they are speaking of ancient houses or not. Mr. Wharton 
says, s. 929, " Wherever the owner of the soil has the right, 
so far as conoems adjoining buidings, so to exoavate, 
he must exercise this right with the diligence good builders 
are in this respect accustomed to employ in similar circum- 
stances ; " and he cites Jeffries v. Williams (w) and other 
oases; but Jeffries v. Williams was not a case of an 
owner. Here again, also, the meaning of the passage is 
somewhat obscure. 

Mr. Q-oddard, in his admirable treatise on the '^ Law of 
Easements" (2nd ed.), p. 41, after pointing out that it 
was thought in Bogers v, Taylor (o) that there was a dis- 
tinction between subjacent excavations and adjacent, 
determines that '^ support for buildings is an easement 
which must be acquired, not a natural right (p). So, also, 
a man may, after his land has been excavated for twenty 
years, acquire an easement for support of the adjacent 
land in addition to his natural right." So far he appears 
to be dealing with a paramount right, and he does not say 
what would be the effect of excavating negligently near a 
modem house. He remarks that "though it is rather 
beyond the scope of this treatise, the mere fact of contiguity 
of buildings imposes an obligation on the owners to use 
due care," and it is submitted that this might be extended 
to the point in question. 

Mr. Q-ale discusses this question at considerable length 
(see 5th ed. by Gibbons, 419 — 446) . In the case of adjoin- 
ing buildings he states the law to be, that a man must use 
no unnecessary violence in removing an encroachment, 
but, with this limit, is entitled to the free use of his own 

(n) Jeffries t^. Williams, 6 Exch. {p) See the judgment of the 

792. Lord Chancellor in Angus v, Dal- 

(o) Rogers v. Taylor, 2 H. & K. ion, 6 App. Cas. 740. 
828 ; 27 L. J. Ex. 173. 

S. . D 
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property ; and in the case of excayating near a modem 
house, p. 446, note, '^ if the mere remoTal occasions the 
damage, he is not liable, however negligent ; but if the 
manner of the removal extends his acts beyond the limits 
of his own property, and is a trespass upon the plaintiff's 
land, he is liable." 

The doubtful state of the law is also noticed in 2 Wms. 
Baunders, note to Smith r. Martin, p. 802, note (a). 

On the whole, I think it is not unreasonable to say that 
an owner of land has a right to dig in his own ground, 
close beneath or close beside his neighbour's modem house, 
and his neighbour has a right to have a house on the edge 
of his own land, and the law reasonably regards the two 
rights as equal ; and, as a consequence, a negligent exercise 
of such rights is actionable as negligence ; but in the case 
of an ancient house, the law reasonably says that the right 
of the owner of the house is paramount. 

In the case of adjoining houses there can, I think, be no 
doubt that a presumption may arise from length of time, 
or other circumstances, of an absolute right to lateral 
support {q)y and then the question of negligence does not 
arise, for the right to support is paramount ; and further, 
that where this presimiption cannot be made, it often 
becomes a question whether, from the mere fact of con- 
tiguity, the defendant has been negligent or not in re- 
moving the lateral support (r), and if he has, he is liable 
to an action for negligence. 



(q) See per Cookbum, 0. J., in 
Angus r. Dalton, L. B. 3 Q. B. D. 
at p. 116. See S. 0. on appeal, 4 
Q. B. D. 162 ; 48 L. J. Q. B. 225 ; 
6 App. Cas. 740. It must bebome 
in mind that Angus v, Dalton was 
a case where support was claimed 
for a building by land, not for a 
building by another building. * * It 
is doubtful," says Mr. Goddard, 



2nd ed., p. 187, " whether a lateral 
support for one building from 
another can be acquired by pre- 
scription. At all eyents, it may 
be acquired by grant, express or 
implied." 

(r) Walters v. Pfeil, 1 M. & M. 
362 ; Dodd r. Holme, 1 A. & E. 
493 ; Massey v. Goyder, 4 0. & P. 
161 ; Goddard, p. 42 ; Peyton v. 
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So, also, in the ease of adjoining mines, the question will 
arise whether there is a paramount right, or whether the 
rights are equal P (s) If there is a mere user of a paramount 
right of property, there is no ground for an action of negli- 
gence ; but if something is done by the owner of property 
which is not the necessary or ordinary user of his property, 
but something which alters the character of his property 
and so injures his neighbour, the question of negligence 
arises, for he is no longer in the exercise of a paramount 
right {t). 

The duty to take care having arisen, the next question is, 
what is the amount of care which should be taken ? This 
is governed by the general principles stated ante, pp. 9, 10, 
11, so that where an owner of property is using his property 
for his own advantage only, he is bound to take more than 
ordinary care {u) ; where for the benefit of both parties, 
ordinary care : and where for the benefit of another, less 
than ordinary care. 

The owner of realty is liable, like the owner of per- 
sonalty, neither more nor less, for negligence {x) ; and is no 
more responsible for the consequence of the user of it in a 
manner in which it was never intended to be used than is 
the owner of personal property (y). 

Where the rights are equal, as where a person is upon 
the premises in the exercise of a right, as in the right of 
navigation of a river (s), or the right of passing along a 



London (Mayor of), 9 B. & C. 725 
(no occasion to shore up adjoining 
building) ; Chadwick r. Trower, 6 
Bing. N. 0. 1 (no occasion to give 
notice to owner — defendant must 
have notice or knowledge of the 
danger). 

<«) Smith f . Kenrick, 7 G. B. 516. 

{t) Compare Wilson v, Waddell, 
L. K. 2 App. Gas. 95 ; and Fletcher 
f. Smith, 2 App. Gas. 781. 



{u) Smith f. Fletcher, L. B. 2 
App. Gas. 781. See this case^o^^. 

{x) Beedie v. North-Western 
By., 4 Exch. 244. 

(y) Fanjoy i;. Scales, 29 Gal. 243 
(builder placed staging upon the 
cornice of a building ; held, owner 
of building not liable). 

(z) White V. PhiUips, 15 G. B. 
N. S. 245. 



d2 
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highway («), or some other right (J), or has come by invita- 
tion (c), express or implied (t/), the owner of the property 
will be liable for negligence of some degree, according to 
circumstances. Very usual examples of this kind of negli- 
gence will be found post, Ch. II., s. 2, subs. 1, as to 
Wharfowners, and Ch. III., s. 8, " Carriers," as to Bail- 
way Companies. 

The question, what sort of care the owner of property 
ought to take towards a person invited upon his premises, 
is governed by the ordinary rules stated ante^ pp. 9, 10 and 
35, but is, I think, subject to some modification. If for his 
own benefit only, he is bound to take more than ordinary 
care {e) ; if for the mutual benefit of both parties, ordinary 
care at the least (/) ; and if for the benefit of the person 
invited, perhaps something less than ordinary care {g). 

It is not within the scope of the present work to enter 
into a discussion of the law of Nuisance. But it not 
unfrequently happens that that which is a nuisance to the 
public at large, causes an injury to an individual distinct 



(a) Church of the Ascension v. 
Buckhart, 3 Hill, 193; Keamej i\ 
L. B. & 8. Ry. Co., L. R. 6 Q. B. 
411 ; 6 Q. B. 769 ; 40 L. J. Q. B. 
285 (brick fell from railway bridge 
upon plaintiff in highway) ; Byrne 
V. Boadle, 33 L. J. Ex. 13 ; 2 H. 
& C. 722 (barrel from window upon 
plaintiff in highway). 

{b) Scott 1'. Liverpool Dock Co., 
3 H. & C. 69 ; 34 L. J. Ex. 17 
(sugar bags fell from a lift upon 
plaintiff, who was there as custom- 
house officer to inspect) ; Welfare 
V. L. B. & S. C. Ry. Co., L. R. 4 
Q. B. 693 ; 38 L. J. Q. B. 241 (roll 
of zinc fell from roof where de- 
fendant's man had a right to be ; 
plaintiff looking at time tables 
where he had a right to be ; held, 
that as a matter of fact there was 



no evidence of negligence). 

(c) Chapman v. RothweU, El. Bl. 
& El. 168 ; Smith t;. London Docks 
Co., L. R. 3 C. P. 326 ; 37 L. J. 
C. P. 217 ; Tebbutt r. Bristol Ry. 
Co.,. L. R. 6 Q. B. 73 ; 40 L. J. 
Q.B. 78 ; Holmes v. North-Easteni 
Ry., L. R. 6 Exch. 123 ; 40 L. J. 
Ex. 121. This class of cases comes 
within our second division, and 
will be found treated of post, 
Ch. III. 

(d) Indermaur v. Dames, L. R. 
2C. P. 311; 36 L.J. C. P. 181. 

{e) This will be treated of post, 
Ch. III., division 2, Neglect by 
Owners of Property. 

(/) Campbell, 2nd ed., p. 61 ; or 
perhaps more—see jtJos^, Ch. III. 

(g) This falls vdthin Ch. IV. ; 
but Bee post J p. 38. 
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from that whioh he suffers in oommon with the public. 
For that whioh he suffers in oommon with the publio he 
has no remedy hy action, even although he suffers in a 
greater degree (A). 

Generally speaking, if a nuisance is created, and any 
one is injured by the nuisance in a particular manner, and 
not in common with the public, an action of negligence 
will he (i). This is the principle of the decisions as to 
injuries arising from excavations or obstructions upon or 
near to roads and paths upon which strangers have a right 
to be, and which we shall presently consider. 

Where there is no nuisance, but a person having come 
upon the land without invitation {k) (the owner having 
only passively acquiesced in his coming), sustains injury 
by reason of a mere defect in the premises, it has been 
held that the owner is not liable for negligence, for such 
person has taken all the risk upon himself (/). So, where 
the deceased was employed to watch certain premises 
where the defendant employed workmen with a crane and 
bucket, and the deceased had nothing to do with the.work, 
but got under the bucket and was killed, it was held that 
at most he was a bare licensee and that there was no duty 
cast upon the defendant to see that the deceased did not 
run into danger (m), but it is not clearly stated whether he 
had any other or what duty towards him. 

Thus, where the landlord of a house let it out in apart- 
ments and allowed the tenants to use the roof as a dryings- 
ground for the purpose of drying their linen, and the 

(h) Winterbottomr. Lord Derby, Wilkinson v. Fairie, 32 L. J. Ex* 

L. R. 2 Ex. 316 ; 36 L. J. Ex. 194. 73 ; 1 H. &. 0. 633 (dark passage 

• (•) Barnes v. Ward, past ; Houn- and staircase) ; Burohell v. Hickis- 

seU V, Smith, post, p. 39. son, 50 L. J. Q. B. 101 (child 

{k) The question of invitation is falling through railings in bad 

treated of in Gh. III., s. 2. repair). 

{I) Gautret v. Egerton, L. R. 2 (m) Batchelor v. Fortesoue, 11 

C. P. 371 ; 36 L. J. 0. P. 191 ; Q. B. D. 474. 
Hounsell v. Smith, po8t% See also 
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plaintiff went upon the roof for that purpose and slipped 
against the railing round the edge of the roof, which let 
h{m through, being out of repair. Lord Coleridge distin- 
guished M^Martin v. Hanaj (n), where there was a oommon 
staircase to several flats, by saying that the staircase was a 
necessary part of the holding, and it was the landlord's duty 
to keep it safe. It was an implied condition in the bargain. 
And the Court held that the defendant was not liable (o). 

But such owner will be liable for anything in the 
nature of a trap upon the premises, known to him, and 
as to which he gives no warning to the licensee (/>). • He 
must not do anything to alter the premises, so as to be 
likely to cause injury, without notice to the licensee {q)^ 
Upon the whole I incline to think, with Mr. Campbell (r), 
that the owner is bound to take ordinary care with respect 
to a bare licensee. The question is, as I think, one of great 
difficulty. It is said that the licensee being there merely 
for his own advantage can only demand that slight care 
which a gratuitous bailee is bound to display, and so far 
the proposition is correct ; but I am not sure, if a gratuitous 
bailee were to indicate a place of deposit, whether he would 
not be undertaking that that particular place was reason- 
ably fit for the deposit, and if so, a similar argument 
would apply to an owner who gives leave to come upon his 
property, viz., that he has undertaken that his property is 
in some degree fit for the licensee to use. If this be so, it 
seems that he ought to take ordinary care. The Courts, 
however, have distinctly held that the owner is only liable 
for " gross " negligence, because he is in the same position 

(n) 10 Court of Sess. Gas., 3rd Bolch v. Smith, 7 H. & K. 736 ; 

Series, 411. Hckard i;. Smith, 10 0. B. N. S. 

(o) Ivay V, Hedges, 9 Q. B. D. 470. 

80. {q) Corby v. Hill, 4 C. B. N. S. 

{p) Southcote V. Stanley, 1 H. 566 ; 27 L. J. C. P. 318 ; Gautret 

& K. 247 ; Seymour v. Maddox, 16 t^. Egerton, supra. 

Q. B. 326 ; White v. France, L. R. (r) pp. 119-122. See also Whar^ 

2 C. F. D. 308 ; 46 L. J. C. F. 823 ; ton, s. 349. 



NUISANCE — EXCAVATIONS. 39 

as a gratuitous bailee {a) ; but I am inclined to think the 
assumption is not accurate. I think that the question is 
only further obscured by insisting that the owner must be 
guilty of an act of commission to render him liable to the 
licensee {t). It may be very frequently the case that omis-i 
sions are slighter neglects than acts of commission; but 
they may very well be the contrary, and sometimes are so. 
If the neglect be of a grave and obvious character, it would 
matter nothing whether it was an omission or commission. 
For instance, it would matter nothing whether a signalman 
omitted by grave and obvious negligence to pull the handle 
to direct an express upon its proper line, or whether he 
negligently pulled the wrong handle. 

Where there is something done by the owner which is 
in the nature of a nuisance or of a wanton injury, he will 
be liable to an action for negligence even by a trespasser (u)^ 
as if an owner of premises with great recklessness shot a 
trespasser, or if the owner set spring guns upon his premises 
and injure a trespasser {x). But where a trespasser took 
shelter from a storm in a ruinous house not fenced off from 
the road, and a wall fell upon him and injured him, it was 
held that he could not recover (y). 

Upon this principle it has been held that where an 
owner or occupier of lands makes an excavation upon his 
land so near to a public highway as to be dangerous imder 
ordinary circumstances to persons passing by, it is his duty 
to take reasonable care to guard such excavation ; and he is 
liable for injuries caused, even if such persons are con- 
sdously (s) or unconsciously (a) straying from the way (6). 

(«) Moffatt V, Bateznan, L. B. 3 (y) Lary v, Gleveland B7. Co., 

0. P. 115 ; Corby v, HiU, supra; 41 Amer. Rep. 672. 

Gktutret v, Egerton, ntpra, (z) Blyth t^. Topham, Gro. Jao. 

(0 See Southgate v. Stanley, 1 168 ; Knight t;. Abert, 6 Fenn. St. 

H. & N. 248 ; Corby v. Hill, supra, 472. 

(ti) Degg f^. Midland By., 1 H. (a) HounseU t;. Smith, 7 C. B. 

& N. 773, at p. 780. N. S. 731 ; Barnes v. Ward, 9 C. B. 

{x) Bird V, Holbrook, 4 Bing. 392. 

628 ; Wooten v, Dawkins, 2 C. B. (6) It is no answer to say that 

N. S. 412. some other persons are bound by 
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Where the excavation is at a considerable distance no 
such care need be taken. What is a considerable distance 
it is impossible to say, and, in truth, each case depends 
upon its own facts (c). 

A person who negligently or intentionally set fire to any 
thing on his own land was liable at common law to another, 
if the fire extended to his property and injured it (rf), and 
the statute 6 Anne, c. 31, and the Buildings Act, 14 Geo. 
III. c. 78, which refer only to accidents, do not protect a 
person guilty of such culpable negligence {e). 

Where a hay-rick was carelessly put together and ignited, 
doing damage to the plaintiff's cottage, the jury was 
directed that the plaintiff could recover in an action for 
negligence (/). It has been held in America that a 
person who uses a steam-engine on his own land ought to 
use the ordinary means of preventing the sparks from 
doing injury to his neighbour {g) ; and in another case 
where a man set fire to brush and the wind blew the sparks 
upon his neighbour's land, it was said that he was liable 
whether he might or might not have reasonably anticipated 
the particular manner in which the fire was actually oom- 
mimicated {h) ; and so in another case (t), the defendants 
were held responsible although they could not reasonably 
have anticipated that such injury as occurred would be 



statute to fence the highway, 
Welter v. Dunk, 4 F. & F. 298. 

(c) In Hardoastle r. South Yorks. 
Bj.f 4 H. & N. 67, and in Binks v, 
S. Y. Ry., 3 B. & S. 244 ; 32 L. J. 
Q. B. 28, twenty-four feet was held 
to be such. In an American case, 
one or two feet off the road was 
held sufficient to protect the defen- 
dant from an action, Howland t;. 
Vincent, 10 Mete. 371 ; but this 
case is of doubtful authority. See 
Shearman, p. 699 ; Big-elow on 
Torts, p. 698. As to excavations, 
&c., made by corporations acting 
under statutory powers, see Oh. 



m., s. 7, post, 

{d) Year Book, 2 H. 4, f. 18, pi. 6. 

{e) Filliterv. Phippard, 11 Q. B. 
347 ; Tuberfield v. Stamp, 1 Salk. 
13, note (a). 

(/) Vaughan v, Menlove, 7 C. & 
P. 625; 3 Bing. N. 0. 468; for 
injuries from explosions of gas, see 
Ch. III., s. 6. 

(jSi) Teallr. Barton, 40 Barb. 137. 

(h) Higgins V. Dewey, 107 Mass. 
494. See Averitt v, Murrell, 4 
Jones, N. G. 323; Fahn f^.HeiGhart, 
8 Wise. 265. 

(0 Smith V. L. & S. W. Ry. Co., 
infra. 
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caused by the fire (A) . In England the general principle (/) 
of the common law that when a man brings upon his land^ 
or uses there a thing of a dangerous nature for his own 
advantage (m) he must keep it in at his own peril, and that 
he is liable for the consequences if it escapes and injures his 
neighbour without any negligence being alleged, has been 
fully established («). Such cases are, therefore, outside of 
the scope of the present work, when it has once been 
determined that the thing kept is so dangerous as to come 
within the rule. The question, what is a dangerous thing P 
must be one for the jury* Whether the thing is sufficiently 
dangerous to be a nuisance and to be kept at a man's peril 
must depend on the locality, the quantity, and the surround- 
ing circumstances (o), and I am not aware of any case 
which has decided that setting fire to weeds or agricultural 
produce comes within the rule. In the case of sparks from 
railway engines, it has been held that a railway company 
are liable at common law if they do not prevent their 
sparks from doing injury, and the Legislature has inter- 
fered to protect the use ; and the users of such engines are 
then acting in pursuance of parliamentary powers, and only 
liable if negligence is proved (p). In Tuberfield i\ 
Stamp (q) it was held by three judges out of four, upon 



{k) As to the spreading of a fire 
beyond a point where the plaintiff 
himself might have stopped it, see 
Kuhn V. Jewett, ante, p. 15. 

(Q The keeping of savage ani- 
mals is the best known illustration 
of this principle. See post ^ p. 63. 

(m) Anderson v. Oppenheimer, 
posty p. 47. 

(n) Jones v. Festiniog By. Co., 
L. R. 3 Q. B. 733 ; 37 L. J. Q. B. 
214 (sparks from engine) ; Fletoher 
17. Bylands, L. B. 3 H. L. 330 ; 37 
L. J. Ex. 161 (water in mine). 

(o) Heeg V, Licht, 36 Amer. 



Bep. 654 (gunpowder in adjoining 
building). 

{p) Vaughan v. TaflP Vale By. 
Co., 5 H. & N. 685 ; Brand v. 
Hammersmith By. Co., L. B. 4 
H. L. 171 ; Trueman v. L. B. & S. 
C. By. Co., 26 Ch. D. 423. The 
first case is said by Bramwell, L. J., 
to have been wrongly decided ; see 
PoweU V. Fall, infra. In the case 
of locomotives under the Highway 
Acts the owners are not protected. 
See Powell v. Fall, 5 Q. B. D. 597 ; 
49 L. J. Q. B. 428. 

(q) Tuberfield v. Stamp, 1 Salk. 
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the principle that every man most use his own property so 
as not to hurt another, that a farmer was liable in an 
action for negligence for injury done to com in another's 
close by burning stubble, imless he proved that a sudden 
storm had risen. Turton, J., dissented, on the ground 
that such a doctrine would discourage industry. The 
allegation that he negligenter cmtodivit was (it is presumed) 
proved, and if so the decision seems clearly sound on that 
ground ; but no doubt it can be supported on the principle 
stated in the text, viz., that the defendant was bound to 
keep the fire on his own premises. The American oases, 
which will be found in ^'Shearman on Negligence," 
Chapter XX., and " Wharton on Negligence," Book IH. 
Ch. Y., are instructive and very conflicting, but to discuss 
them would take up too much space. If a man make a 
fire in a field '^ in a sequestered spot and on a quiet day 
then there is no inculpatory negligence ; otherwise on a 
windy day, when buildings are so near as to make ignition 
probable " (r) ; and in like manner where a brewery being 
near to the plaintiff's factory was negligently allowed to 
throw off sparks in a populous place it was held that the 
defendant had a higher degree of care cast upon him than 
if the brewery had been built in the country or in a part 
of the city where there were no houses in its inmiediate 
vicinity and that he ought to make himself acquainted with 
the most scientific ways of preventing the emission of 
sparks, &c. (s). The prevailing rule in America seems to 
be that negligence is a necessary element in the action. 
It is obvious that what may be very negUgent in a dry or 
stormy country may be consistent with reasonable care in 
a humid and mQd climate. In Smith v. South Western 
Eailway Company (an English case), ante^ Ch. I., p. 17, 
where the fire extended from the railway line across a 

13 ; Yaughan v. Menloye, 3 New 865 ; see Filliter v. Phippaid, 11 
Gas. 468. Q. B. 347. 

(r) Wharton on Negligence, s. («) Gagg v. Vetter, 41 Ind, 228. 
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hedge and stubble field to the plaintiff's cottage, the Court 
said that the railway oompanj, having been negligent in 
leaving out grass upon the bank in dry weather, were 
answerable for all the consequences. The company were 
authorized to run engines and therefore to emit sparks, and 
were not liable except for negligence {t). The question of 
remoteness of damage is treated of ante^ Ch. I., p. 15. 

.Of a similar character are the cases where a man plants 
a poisonous tree, or uses a dangerous substance upon his 
land ; he must, at his peril, see that he does not injure his 
neighbour (m). 

The same principle is applicable to the bringing of water 
upon a man's own land : he must keep it in at his peril (^), 
and it is no defence to say that there was no negligence, 
nor even that there was the greatest care. The only 
defence which can be raised is that the escape of the water 
was by the act of God, or vis major [y)^ or that he was 
compelled by Act of Parliament to keep the water there, 
and that what happened was the inevitable result of the 
performance of his duty under the statute (s). With 
respect to water which is not brought by the owner upon 
the land but comes or exists naturally there, he is liable 
for negligence in the user of it {a). So, also, with respect 



{t) See the judgment of Blaok- 
bum, J., L. R. 6 0. P. pp. 21, 22. 

(u) Orowhurstf.Amersham Burial 
Board, L. B. 4 Ex. D. 6 ; 48 L. J. 
Ex. 109 (horse poiaoned by yew 
trees growing through railings) ; 
Firth r. Bowling Iron Co., L. B. 
3 0. P. Div. 264 ; 47 L. J. 0. P. 
358 ; Wilson v, Newberry, L. R. 7 
Q. B. 31, distinguished (oow killed 
by eating portions of wire rope). 
As between landlord and tenant, 
see Erskine v, Adeane, L. B. 8 Gh. 
App. 766 ; 42 L. J. Gh. 836. 



{x) Fletcher v. Bylands, supra; 
Smith V, Fletcher, L. B. 7 Ex. 306 ; 
L. B. 2 App. Cas. 781 ; 41 L. J. 
Ex. 193 ; 43 L. J. Ex. 70. This 
is not the law in America ; see 
Losee t^. Buchanan, 61 N. Y. 476. 

(yj Nichols V, Marsland, L. B. 2 
Ex. D. 1 ; 46 L. J. Ex. 174. 

(e) Dixon v. Metropolitan Board 
of Works, 7 Q. B. D. 418. 

(a) Whitehouse v, Birmingham 
Canal Co., 27 L. J. Ex. 26 ; Firm- 
stone i*. Wheeley, 13 L. J. Ex. 361 
(removing a natural barrier of a 
stream). 
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to water whioh a man uses in oommon with his neighbour^ 
who equally derive benefit from it (A). If he diverts tho 
whole or any part of the water of a stream from its 
natural course he is responsible absolutely without any 
allegation of negligence to anyone entitled to have the 
water flow in its natural state (c), unless he is entitled by 
some grant or prescription to interfere with the natural 
flow of the stream {d). 

In no part of this treatise is it more necessary to observe 
the rule already laid down (e), that negligence only arises 
where the rights are equal, than in the subject we are now 
about to consider, viz., the duties of the owners of real pro- 
perty with respect to water and watercourses. Thus, as 
we have just said, if a man brings water in a dangerous 
state upon his land, his right to do so is subordinate to his 
neighbour's right to have his land free from such danger. 
So, also, the right of a man to take water from his own 
watercourse, or to add to it in quantity or injure its 
quality, is subordinate to his neighbour's right to have the 
accustomed stream flow down to him. All such matters, 
therefore, are beyond the scope of the present work. It is 
only where the rights of the parties are equal, and where 
if injury arose there would be no remedy in the absence 
of negligence, that the question of negligence arises. 
This may be well illustrated by the case of erecting a dam 
in a river. If the circumstances connected with the river, 
the adjoining property, and the dam are of such a nature 
that injury to his neighbour's paramount right is the 
result of what the owner of the property does, and no care 
in the doing of it would make any difference, then the 
owner is doing a wrong or trespass for which an action 

{b) Anderson v, Oppenheimer, cases. Shearman, p. 659. 

post J p. 47. {d) Bealey v, Shaw, 6 East, 214 ; 

{c) Woode?. "Waud, 3 Exch. 748 ; Acton r. BlundeU, 12 M. & W. 353. 

Dickenson f. Grand Junction Canal (e) Ante, p. 3. 
Co., 7 Exch. 299, and many other 
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•would lie, iitespeotive of any allegation of negligence; 
but if the oiroumstanoes connected with the river, the 
adjoining property and the dam were such that if care 
were taken no injury to any paramount right would arise, 
then no action would lie for injury done unless negligence 
were proved. The dam in the former case is a dangerous 
thing which a man erects at his peril, and the right to do 
so is subordinate to his neighbour's right to hold his lands 
free from danger ; while, in the latter case, it is only the 
exercise of a right to use his property so as not to injure 
his neighbour, which is equal to his neighbour's right to 
enjoy his own property. If, therefore, by some unusual 
and sudden accident the dam in the latter CEuse causes 
injury, the owner is not liable for the injury ; but if he 
has been negligent in respect of the dam he is liable for 
such negligence (/). 

The case of Harrison v. Great Northern Railway (g) 
was a somewhat singular one, and is very instructive. The 
defendants had imdertaken to maintain a cut. The banks 
were not sufficient to resist the pressure of the water which 
they could contain. The cut ran into the river Witham, 
and the Witham Commissioners neglected to cleanse the 
river, by reason of which neglect the cut became full of 
water and burst its banks. The cut would not have burst 
except for the wrongful conduct of the commissioners. 
There was no sudden storm or sudden wrongful act done 
by the commissioners, but the stopping up had been of 
frequent occurrence. It was held, not that having brought 
the water there the defendants were boimd to restrain 

(/) The law is well illustrated Waterworks Co., 11 Exoh. 781 

by tlie following oases : Bagnall v, (company not liable for bursting 

L. & N. W. Ry. Co., 7 H. & N. of pipes in extremely cold winter) ; 

423, a£P. 1 H. & C. 544 (company Harrison v. Great Northern By., 3 

cut into soil over mine, and built H. & C. 231 (bursting of bank of 

bridge oyer stream, and neglected drain), 

to repair drains— held liable for (ff) Supra, 
negligence) ; Blyth v, Birmingham 
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it, which it was said was uimecesaiy to be decided in that 
case, but that the bank was defective bj reason of the 
negligence of the defendants, and that the defective bank 
was the proximate cause of the injury, notwithstanding 
the obligation upon the commissioners to cleanse the 
outlet. 

Another interesting case is that of Fletcher v. Smith (/»). 
There the owner of property had for his own oonvenienoe 
diverted a stream, making a new channel, but negligently 
making such channel insufficient. The water had flowed 
down from the defendant's to the plaintiff's mine through 
cracks, caused by the ordinary working of the defendant's 
mine, and if the ordinary watercourse had, in consequence 
of such ordinary working, run through the cracks, it 
appears from the judgment (citing Wilson v. Waddell, 2 
App. Cas. 95) that the defendant would not have been 
liable, that is to say, he would have been exercising a 
paramount right of property ; but when he chose to alter 
the watercourse he was exercising no such paramount 
right, but a right which was no greater than the plaintifiE's 
right to have his own land free from any unusual flow of 
water caused by the defendant's acts. 

The owner or landlord of a house is generally responsible 
for the original construction, &c., of the pipes, cisterns, &c., 
unless some agreement has been made to the contrary, and 
the tenant is only responsible for the way in which he uses 
them (t). Where the tenant of an upper floor does not 
know of the defective state of his receptacle for water, and 
there is no negligence in his mode of dealing with it, and 
it overflows and injures the room of the tenant below, the 
doctrine of Fletcher v. E>ylands, ante^ p. 41, does not 
apply (A;), and he is not obliged to keep his pipes from over- 
flowing in any event, but is only liable for negligence. 

(A) Fletcher v. Smith, L. R. 2 (*) Ro88v.Feddon,41L. J.Q.B. 

App. Cas. 781 ; 43 L. J. Ex. 70. 270; L. R. 7 Q. B. 661. 
(t) See Shearman, ss. 512—614. 
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ProbaUy the tenant of the upper floor would be liable in 
an action for negligence if he had notice of the dangerous 
state of the pipes and did not remedy the defect, although 
he did no other act of negligence. 

Where a landlord demised a house in flats with a com- 
mon water supply by branch pipes he was held by Field, 
J., not liable for damage caused by the bursting of the 
pipes in the absence of negligence in fixing the pipes and 
maintaining them. If there had been such negligence it 
seems it might have been a breach of the covenant for 
quiet enjoyment (/). This was aflSrmed in the Court of 
Appeal because the covenant was prospective, and during 
the demise nothing had been done to interrupt the quiet 
enjoyment. It was also held that the water supply being 
for the common benefit the plaintiff had no cause of action 
founded upon Fletcher v, Rylands (w). 

A landlord is liable for his own negligent misfeasance 
in the construction or upholding of his property (w), but 
not for the negligence of his tenant. Thus, the landlord 
is liable for the consequences of a nuisance (as an obstruc- 
tion of ancient lights), even after he has leased the 
premises (o) ; and he is liable for defects which existed 
before he parted with the property (/?). It seems, how- 
ever, that if the owner had no means of knowing, and in 
fact did not know of the defect, and the tenant has cove- 
nanted to repair, the owner is no longer liable (^). 



(Q Anderson v, Oppenheimer, 49 
L. J. Q. B. 456. 

(m) 49 L. J. 0. A. 708; 6Q.B.D. 
602. 

(«) Nelson v, Liverpool Brewery 
Co., L. R. 2 0. P. D. 311 ; 46 L. J. 
0. P. 675. 

(o) BoseweU 9. Prior, 2 Salk. 460 ; 
Bex9. Padlej, 1 A. &E. 827 ; G^andy 
V. Jabber, 5 B. & S. 78, 485 ; Leslie 
«. Pounds, 4 Taunt. 649. SeeBart- 



lett t^. Baker, 3 H. & C. 153 (pUes 
put in river by defendaat, sold to 
another, who out them off and did 
not remove them. Defendant not 
liable). 

(^) Alston r. Grant, 3 El. & B. 
128 ; Cheetham t^. Hampson, 4 T. B. 
318. 

(q) Gwinnell i;. Earner, L. B. 10 
C. P. 658, following Pretty v. Biok- 
more, L. B. 8 C. P. 401. The con- 
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If the owner has ooTenanted to do the repain, then he 
ifly of oouTsey responsible for them as far as the tenant is 
concerned, and is also liaUe to third parties(r) ; bnt if the 
tenant by his own negligent conduct makes the property 
injurious to others he cannot shelter himself under a 
covenant by the landlord to repair the mischief (a). 

A landlord, howcTer, is not liable to the guests of his 
tenant, even for injuries caused by defects existing before 
the creation of the lease (^ ; unless, indeed, he knows that 
strangers will be invited, and that the premises are unsuit- 
able for such invitation of strangers (u). 

In the absence of a covenant in the lease a landlord is 
not answerable for injuries to the cattle of third parties 
arising from his tenant's neglect to repair fences (or). Nor 
is he, at common law, under any obligation to fence as 
between himself and his tenants (y). 

We naturally come at this place to consider what is the 
obligation upon owners of real property with, respect to 
fencing in cattle. An owner of cattle is bound, as we shall 
see, to exercise a reasonable control, or ordinary care, over 
his tame animals, and no doubt one mode of doing that is 
by the erection of fences, but care may, of course, be taken 
in many other modes, as by tethering, watching, or keep- 



trary seems to hare been held in 
America, Taylor v. New York, 4 
E. D. Smith, 659. 

(r) Payne v. Rogers, 2 H. Bl. 
350 ; Todd r. FUght, 9 C. B. N. S. 
377 ; Nelson v. Liverpool Brewery 
Co., L. R. 2 C, P. D. 311 ; 46 L. 
J. C. P. 676. Where a tenant left 
his area open to the street it was 
held no defence that it had always 
been so, time out of mind : Gonp- 
land V. Hardingham, 3 Camp. 398. 
See Proctor v. Harris, 4 C. & P. 
337 ; Daniels v. Potter, ib. 26 (ceUar 
flaps) ; Hadley v. Taylor, 14 W. R. 



69 ; 13 L. T. N. S. 368. 

(#) Pickaid V, Smith, 10 C. B. N. 
S. 470. 

(0 Robins 9. Jones, 16 C. B. N. 
S. 221 ; Ryan v, Wilson, 41 Amer. 
Rep. 384. 

(m) Godley v. Hagerty, 20 Penn. 
St. 387; Stratton v. Staple, 69 
Maine, 94 ; Edwards v. New York 
Ry. Co., 20 Hun. N. Y. 634. 

(:r) Cheetham v. Hampson, 4 T. 
R. 318 ; Payne v. Rogers, 2 H. Bl. 
350. 

(y) Erskine v, Adeane, L. R. 8 
Ch. 766 ; 42 L. J. Ch. 836. 
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ing in outhouses ; and this subject will be found treated of 
in the. next section, tit. " Animals "(«), It is true that 
owners and occupiers of land are under no duty at common 
law to fence out cattle (a), but persons who keep cattle must 
see that they do not trespass upon the land of others (6). 
Again, owners or occupiers may be bound by prescription, 
or usage, or covenant, to fence (c), and then their obligation 
is absolute, and the question of negligence does not arise {d). 
Even in this case it must be remembered that it is only 
the adjoining owner who can complain of the non-repair 
of the fences, and a third person injured by such breach of 
the obligation cannot bring an action for such breach (e). 
It has been well pointed out that the injury done to an 
animal straying is generally caused not immediately by 
the fence, but by something in the field, and that there 
must be some negligence in respect of that which is in the 
field before the defendant can be made liable, otherwise 
the damage would be too remote (/). If the danger in 
the field is one which could have been reasonably foreseen, 
the defendant wiU. be liable for negligence (^). The 
sufficiency of the fence is, of course, a question for the 
jury. It should be of sufficient height and strength to 
keep out animals such as are ordinarily kept in fields (A). 
It should be remembered that we are not here dealing with 



(z) See postf b. 3, Animals. 

(a) 1 Wms.Samiders, 569, note (&}, 
ed. 1871; Wellfl v, Howell, 19 
Johns. 386. In America different 
roles preyail in different states upon 
tMs point, see Shearman, Ch. XIX. 

{b) Boyle v, Tamlyn, 6 B. & 0. 

337. 

(c) Eirth V, Bowling Iron Co., 
ante, p. 43 (oows eating iron fenc- 
ing) ; Lawrance v, Jenkins, L. ^. 
8 Q. B. 274 ; 42 L. J. Q. B. 147 
(cows eating yew tree). 

(d) Boyle V. Tamlyn, sitpra; Bar- 

S. 



ber ». Whiteley, 34 L. J. Q, B. 212; 
Lawrance v, Jenkins, supra, 

{e) Cheetham v. Hampson, supra; 
Shearman, s. 322. 

(/) Shearman, s. 324. 

iff) Powell V. Salisbury, 2 Y. & J. 
391 ; see judgment of Byles, J., in 
Lee v. Biley, 34 L.J. C. P. 212, 216 
(horse straying) ; Firth v. Bowling 
Iron Co., ante, p. 43 (cows eating 
iron fencing). 

{h) Bessant v. Gt, W, Ry. Co., 8 
0. B. N. S. 368 ; Chicago Ry. Co. 
V, Utley, 38 HI. 410. 

E 
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Section II. — Sub-section L 
Neglect of Duties by Wharf and Dock Owners. 

Owners and ocoupiers of wharves and docks are bound 
to use care that their wharves and docks are fit not only 
for the use of vessels, and for the persons impliedly invited 
to enter the docks, but also for those persons whose business 
leads them to frequent the docks (t)j and it is immaterial 
whether they pay for the wharfage or not (w). The wharf - 
owner is not an insurer of the safety of the vessels using 
the dock or wharf (a;), but he seems to be bound to take 
something more than ordiuary care of vessels or persons 
coming upon his property under an express or implied 
invitation (y). 

Moreover it is usually the case that the dock or wharf- 
owner exercises his rights imder the powers of an Act of 
Parliament, and therefore not only is he bound to exercise 
more care because the vessel or person has come to bim 
upon invitation, but also because he is performing a statu- 
tory duty laid upon him in consideration of benefits con^ 
ferred by the statute. This subject is therefore more 
fully treated of in Ch. III., s. 4. 



(t) Manley v. St. Helen's Canal 
Co., 2 H. & N. 840. 

(m) VHiite r. PhiUips, 15 C. B. 
N. S. 246 (oamp-shed by side of 
wharf negligently left out of re- 
pair). 

{x) Exchange Fire Ins. Co. r. 
Delaware, &c.| Canal Co., lOBosw. 
180. 

(y) Smith v, London Docks, L. 



B. 3 C. P. 326 (ship's ofi&cer invited 
plaintiff; defendant provided gang- 
way, which was insecure) ; White 
V. France, L. R. 2 C. P. D. 308 ; 
46 L. J. C. P. 823 (defendant's 
servant told plaintiff to go to de- 
fendant's wharf to complain of 
defendant's boat ; bale of goods 
fell on plaintiff), Bee post, Ch. III., 
s. 4. 
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Section III. 
Neglect of Duties by Owners of Animals, 

Persons having the control of animals, whether owners 
or not, are in general liable for injuries ocoasioned by a 
want of ordinary care in controlling such animals (2). In 
the case of '* savage '^ animals, such as lions, tigers, &o., a 
man must keep them from doing harm at all events, and 
no amount of care will relieve him from liability in respect 
of injuries caused by them. Probably one ground of this 
is that he must be supposed to know the extreme danger 
he is incurring in keeping such animals, and to take all 
the risk, as in the case of dangerous things, such as fire 
or water, referred to ante, p. 41. In May v. Burdett {a) it 
is said that the gist of the action is the keeping of the 
animal (a inonkey) after knowledge of its mischievous pro- 
pensities. In an American case, where an elephant by its 
mere appearance frightened a horse, it was held that the 
owner was not liable (6). 

The question of knowledge by the owner of the mis- 
chievous propensities of a particular animal kept by him 
does not enter into a work on the law of negligence; 
for, if knowledge is shown, it is no defence to show that 
every care was taken. When once knowledge is shown, 
the owner of the animal is subject to the rule with respect 
to savage animals, and keeps such an animal at his peril. 

Neither is it within the scope of the present work to 
deal with questions of trespass. It is sufficient to observe 
here that a man is liable to an action for trespass if he 
does not prevent his animals from trespassing; and it is no 
answer to such an action that he took the best possible 

{z) Tenant t;. Gk>ldwm, 6 Mod. (a) May v, Bmdett, 9 Q. B. 101. 

314 ; Boyle v, Tamlyn, 6 B. & 0. \h) Soribner v, Kelly, 38 Barb. 

337 ; Shearman, s. 185 ; Wharton, 14. 
Ch. VII., 88. 100, 904 et seq. 
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care to prevent the trespass (c). Where a man has plaoed 
his cattle in a field, it is his duty to keep them from tres- 
passing on the land of his neighbonrs ; bnt while he is 
driving them upon a highway, he is not responsible (with- 
out proof of negligence) for any injury they may do upon 
the highway, or to unfenced property adjoining the high- 
way {d). How far he is liable for a trespass by smaller 
animals, such as dogs, cats, fowls, &o., seems to be very 
doubtful (e). It should seem that he would be liable for 
the trespass if there were really any damage done (/), and 
if not liable in an action for trespass, at all events he 
would be liable in an action for negligence if, knowing 
that the animals were in the habit of committing damage, 
he took no care to prevent them, and they had really done 
substantial injury. 

So far as the trespass is occasioned by negligently 
omitting to repair or keep up fences, the subject will be 
found discussed in the section on the duties of owners of 
property (<7). Sometimes where there has been in fact a 
trespass, yet the thing complained of is the neglect of 
control over the animal, and this of course is within the 
scope of the present work and the present section. 

Where the injury done is the natural consequence of the 
negligent control the owner is liable, without any proof of 
scienter ; ioT persons must be taken to know the nature and 
habits of animals which they undertake to control (A), and 
ought to exercise such ordinary care as is proper for their 



(0) AnUf p. 60. 

(^ See j7^ Stephen, J., in TiUett 
V. Ward, 10 Q. B. D. 17. 

(e) See Reed v. Edwards, 1 7 C. B. 
N. S. 246 ; 34 L. J. 0. P. 31. 

(/) See "Add. on Torts," pp. 
110, 268, 301, 6th ed., by L. W. 
Gave, Q.O. See as to the neces- 
sity of appreciable damage. Smith 
V. Thackerah, 36 L. J. 0. P. 276 ; 



L. B. 1 G. P. 664, or more ac- 
curately perhaps, "appreciable in- 
jnry to a right," see 1 Sm. L. G., 
8th ed., p. 308 ; and see remarks 
of Tannton, J., inMarzetti v. Wil- 
liams, 1 B. & Ad. 426. 

iSi) AnU, Gh. II., p. 48. 

(h) E. g.y cows or sheep eating 
crops. See Shearman, ss. 188, 190. 
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control. But where the damage is suoh as it is not the 
nature of the animal ordinarily to commit, it lies upon 
the party damaged to show that the owner knew the piurti- 
oular animal was capable of the act complained of, and 
when he has shown that he need not prove negligence (e). 

It is said that a person driving cattle through a street is 
bound to take the utmost care to avoid doing any injury 
to the public {k). It seems that surrounding circumstances 
being fraught with more danger, more care must be used. 
There is a danger both from the nature of the n-Tiim ftlg and 
from the crowded street (/). 

But these cases are not those of ^' savage " animals, but 
only of quasi savage animals, which we shall speak of 
presently. 

The mere keeping of infectious animals, even where the 
animals belonging to another person are thereby endan- 
gered, is not, it seems, a negligent act of itself (/^), but it 
may be so (n). 

The question how far the owner of an animal not known 
to be vicious, and which cannot naturally be presumed to 
be so, but which escapes from control and injures another, 
is liable for such injury, is not by any means free from 
difficulty. The difficulties, however, mainly arise upon 
the question of contributory negligence, and this subject 
will be more conveniently dealt with in a separate chapter: 
see Chapter V. If the animal is properly under his con- 
trol, and he is exercising ordinary care, but, nevertheless, 
the animal does an injury, the owner is not liable (o) ; but 

(t) Cook t;. Waring, 2 H. & 0. 8. 3. 
332 (scabby sheep) ; Bead v, Ed- (m) Shearman, s. 193. See Con- 

wardes, 17 G. B. K. S. 260 ; 34 tagions Diseases (Animals) Aot, 41 

L. J. 0. P. 31 (dog accustomed to & 42 Vict. c. 74. 
hnnt game). (n) See Cook v. Waring, supra. 

{k) Ficken v, Jones, 28 Cal. 618. (o) Shearman, 194. Holmes v. 

Bee l^llett v. Ward, 10 Q. B. D. Mather, L. B. 10 Ex. 261 (horses 

17. running away, frightened by bark 

(Q As to this see postf Ch. III., of dog). 
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if he negligentlj omits to exeroise oidinaty care to oontrol 
ity he is liable for such injury as is the proximate result of 
such negligence (p). 

As to cattle straying upon railroads, see Gh. IE., ante, 
p. 60. 

In the case of dogs the law appears to haye dealt some- 
what tenderly with their owners, and to have held that 
they are not liable unless knowledge of the vice of thd 
particular dog is brought home to them. And, indeed, 
in several cases at Nisi Prius it seems to have been 
allowed that a man may keep a dog which he knows 
to be savage for the purposes of defending his house, and 
is not liable for any injury such dog may do, provided he 
does not keep him negligently (^). 

The law on this point being found to be very unsatis- 
factory, especially in regard to the protection of sheep and 
cattle (r), the 28 & 29 Vict. c. 60(«) was passed rendering 
proof of the scienter unnecessary where dogs have injured 
such animals, and the owner of a dog doing such injury 
is now made liable by the statute, without any proof of 
negligence. 

It is submitted that in all cases the owner of dogs, and 
of other animals not ordinarily savage, should be liable for 
negligence and for that only, such negligence depending 
upon the whole circumstances of the case, and amongst 
others of knowledge of vice by the owner. As the law is 
at present, persons escape liability from the difficulty of 
proof of scienter^ and, on the other hand, it is hard that 



(p) See Ch. I., p. 16 ; and Bee 
postf Ch. v., Contributory Negli- 
gence. 

[q) Brook v, Copeland, 1 Esp. 
3Q2 ; Sarch v. Blackburn, 4 C. & F. 
300 ; Curtis v, MilLs, 6 0. & P. 
489. 

(r) This has been held to apply 
to horses, Wright v, Pearson, L. K. 



4 Q. B. 682 ; 38 L. J. Q. B. 312, 
and was ruled by Mellor, J., to 
apply to horses in harness. Ed* 
And the word *' cattle," in another 
Act, has been held to apply to pigs, 
Childs V. Heam, 43 L. J. Ex. 100. 
(«) 26 & 27 Vict. 0. 100 is A 
similar Act for Scotland. 
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the greatest amount of oore will not exouse after knowledge 
is proved, or in cases under the statute without knowledge 
being proved. The Scotch Act, 26 & 27 Vict. o. 100, did 
not contain the words " or that the injury was attributable 
to neglect on the part of such owner ; " so that in Scot- 
land negligence must still be proved though the scienter 
need not. 

With regard, however, to some animals, which, although 
not " savage " nor yet " domestic," are apt frequently at 
certain times and places to be dangerous, we think that 
they must be classed in the same category with dangerous 
goods, and that something more than ordinary care must 
be exercised with respect to them(^). 

"Where two or more animals belonging to different 
persons unite in pommitting an injury, the owners cannot 
at common law be made jointly liable for the acts of all 
the animals thus acting together, but each owner is 
separately liable for so much only of the damage as was 
done by his animal " (ti). 



Section IV. 
Negkct of Duties hy Oicners or Controllers of Highways. 

The reader of the present treatise must be referred to 

works specially written to illustrate the general law of 

highways for definitions of " highway," and of " nuisances" 

• and " non-repair," and for the various modes of enforcing 

the right of user by the public. 

It is not proposed in the present treatise to illustrate the 
various liabilities which the statute law has cast upon 
different towns or corporations with respect to their streets 

{t) See/7o<<, Gh. III., s. 3. maj adopt any reasonable metHod 

(m) Shearman, s. 198. The jury of assessmg the damages. 
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and highwayB (:r). Eadi town lias its own statutes and 
bje-Iaws, and, as in the case of particular oontraots, fhe 
question is generally one of oonstmotion. Nor is it 
intended to discoss the powers and liabilities of public 
authorities with respect to the streets or highways placed 
under their control by the Public Health Act of 1875, or 
by the Highway Acts. Such a discussion would lead us 
too far a-field ; and the reader who desires more particular 
information upon these points must seek for it in books 
more especially devoted to those topics. All that can be 
done in the present treatise is to point out the general 
principles of the law applicable to the subject. 

With respect to the law of nmsance, as has been already 
stated (y), it must be remembered that a private action 
arises only where the act which is a nuisance to the public 
has caused a special and particukr damage to the party 
himself (z) ; and further, that in order to found an action 
for negligence there must, as we have seen (a), be a duty 
which has been neglected {b) and an equality of rights (c). 

No action could be maintained at common law for an 
injury arising from the non-repair of a highway (d). But 
a duty may be cast upon a corporation to repair the high- 
way, and, if that is clearly done, they will be answerable 
in an action for negligence (e) ; but the whole question in 



(jr) The general role as regards 
corporations will be found post. 
Oh. ni-, 8. 7, title "Corpora- 
tions." 

(y) See Ch. 11., s. 2, Beal Pro- 
perty. 

{z) Dnncan v, Thwaites, 3 B. & 
G. 656 ; lyeson v. Moore, 1 Ld. 
Baym. 486 ; Winterbottomi'. Lord 
Derby, L. B. 2 Ex. 316. 

(a) Ante, p. 1. 

{b) Gollis V, Selden, L. B. 3 0. 
P. 495. 

(e) See ante^ p. 3. 



(d) The reason for tiiis has been 
Tariously stated. Gibbs v. Mersey 
Docks, per Blackbnm, J. ; L. B. I 
H. L. p. Ill ; 36 L. J. Ex. 226 ; 
Young r. Davis, 7 H. & N. 760 ; 
2 H. & G. 197; Parsons v. St. 
Matthew, Bethnal Green, L. B. 3 
G. P. 66 ; 37 L. J. C. P. 62 ; Gib- 
son r. Preston '^ayor of), L. B. 6 
Q. B. 222 ; 39 L. J. Q. B. 131. 

(e) Hartnell v, Byde Gommis- 
sioners, 4 B. & S. 361 ; 33 L. J. 
Q. B. 39. See Gibson v. Preston, 
supra. 
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suoh oases depends upon whether the particular section of 
the Act relied upon by the party injured does or does not 
impose a duty to repair, and this is a matter of oonstruo- 
tion. 

This duty, if imposed upon a corporation, will probably 
extend itself not merely to the absolute repair of the road, 
but to the protecting of persons from dangers, which are 
as it were attached to the ordinary user of the highway, 
and into which people would naturally run if they were 
not protected from such dangers (/). It must be borne in 
mind that corporations executing statutory powers are 
bound to use more than ordinary care (g). 

Where there is an imauthorised interference or obstruc- 
tion to a highway, an action would lie for special injury 
thereby (h)'; but this would not be an action for negligence. 
So, also, where there is an unreasonable user of a highway, 
that is an interference or obstruction, and the rights are 
not equal, for the party has no right whatever to such 
user ; but if the user is in itself, if care is taken, reason- 
able, the rights of the parties are equal, i. e., each has a 
right to the reasonable user of the highway, and their only 
liability arises when they omit tp take care. Thus, in 
cases of unloading waggons by the side of the highway, 
the right to do so is subordinate to the right of passage 
along the highway by the public, and if the right of 
passage is substantially interfered with it is a nuisance, 
and the question of negligence does not arise {(), 

So, also, where there is a power or license given to inter- 
fere with a highway, that power or license must be strictly 

(/) Blaokmore v. Vestry of Mile (^) Gh. III., s. 7, GoiporatioiiB. 

End Old Town, 9 Q. B. D. 461 ; {h) Harris v. Mobbs, L. B. 3 

Shearman, s. 389 et seq. The Ex. D. 262 (horse shied at van by 

American cases are very numerous side of highway) ; Wilkins v. Day, 

upon this subject ; and it should be 12 Q. B. D. 110 (horse shied at 

remarked that where the dangers roller). 

are greater there is the greater («) Bex v, Russell, 6 East, 427 ; 

duty to take care. Be^ v. Cross, 3 Gamp. 226. 
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pursued, and if not, the interference being a different tliiDg 
to that which is permitted or ordered, is a public nuisance {k), 
and the question of n^ligence does not arise. 

But frequently, in the very act of doing repairs or other 
necessary work in or near the highway, the highway has to 
be obstructed and the public put in some danger. It then 
becomes the duty of the person so lawfully interfering with 
the highway to see that ordinary and reasonable care is 
taken in the mode of interference, and to proTide, if neces- 
sary, proper saf^uards, bridges, scaffoldings, &c., and to 
maintain them as long as they are required (/). So if 
persons have by Act of Parliament a right to take up the 
payement, they must be careful lest in relaying stones they 
are left so as to admit of a prudent and careful person 
supposing them to be safe when they are not (m). 

And where a power or license is given to interfere with 
a highway it is an implied condition that at least ordinary 
care shall be taken (n) ; and where privileges are bestowed 
upon corporations with such powers, something more than 
ordinary care is, as we shall see, demanded. Where the 
plan or mode of executing the work is not pointed out by 
the statute, that plan is to be adopted which is best calcu- 
lated to subserve the object of the work, and care must be 
taken in its adoption (o). 

How far corporations as distinguished from individuals 
are protected by showing that they have carefully selected 



{k) See Shearman, s. 364. See 
Beg. V. United Telegraph Co., 9 
Cox C. C. 174 ; 3 F. & F. 73 ; and 
Attorney-General r. My, &c. Ry. 
Co., L. B. 6 Eq. 106 ; 4 Ch. 194 ; 
38 L. J. Ch. 258 ; Shearman, 372 ; 
Buxton t>. N. E. By. Co., L. B. 3 
Q. B. 549 ; 37 L. J. Q. B. 298. 

(/) See Shearman, ss. 358, 376. 

(m) Drew v. New Biver Co., 6 
C. & P. 754. 



(m) Brine t>. Great Western By. 
Co., 2 B. & S. 402 ; Jones v. Bird, 
6 B. & Aid. 837 ; Whitehouse v. 
FeUowes, 10 C. B. N. S. 765; 
Brownlow v. Met. Board, 16 C. B. 
K. S. 546. This comes within the 
law relating to corporations acting 
tmder statutory powers, Ch. in., 
6. 7. 

(o) Shearman, ss. 372, 373. 
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the persons best competent to give them a plan, or are like 
individuals bound to see to the exeoution of it, see Gh. UI.^ 
s. 7, post^ Corporations. 

So, also, a oorporation is liable for the negligence of 
another person whom it has authorised to do work upon a 
highway for his own benefit, but over which the corporation 
ought to exercise control (jt?), as in the case of a private 
occupier authorised to interfere with the drains communi- 
cating with the main sewers {q). 

Every one who lawfully interferes with a public high- 
way so as to render it dangerous to passengers is bound 
to guard against such danger, and if he does not he is 
liable to an action for negligence (r). 

And it can scarcely be doubted that where a person un- 
lawfully places upon a highway an instrument or thing 
which is dangerous to passers-by, he is bound to take all 
necessary precaution, and is answerable for the conse- 
quences of not doing so in an action of tort; and even 
if he do so lawfully he is bound to take care, and is liable 
to an action of negligence if he omits to do so ($). 

The owner of Itod adjoining a highway is bound as we 
have seen not to interfere with the safety of persons using 
the highway {t) ; and in repairing or erecting premises 
where it is lawful to encroach during the progress of the 
work, such encroachment must be made with ordinary 
oare, and any danger guarded against (t<). 

Corporations or persons undertaking to manage high- 



(p) Shearman, s. 400. 

[q) See cases cited by Shearman, 
B. 400. As to notice of defect to 
oorporation, see Gh. III., p. 7, 
Corporations. 

(r) Whiteley r. Pepper, 2 Q. B. 
D. 276 ; 46 L. J. Q. B. 436 ; and 
if there are two modes of doing 
work on the highway to choose the 
least dangerous : Cleveland r. Spier, 



16 C. B. N. S. 399. 

(s) Clark v. Chambers, 47 L. J. 
427 ; 3 Q. B. I>. 327 (barrier with 
spikes) ; Harris t;. Mobbs, 3 Ex. 
Diy. 268 (van and engine by side 
of road frightened horse in trap). 

if) See 8. 2, ante^ Keal Property, 
p. 30. 

(m) Shearman, s. 366. 
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ways ore not insurors against latent defeots, they are only 
bound to take oare (x)^ and as far as their statutory duties 
are oonoemed, something more than ordinary care (y). 

The omission of suitable railings or walk to a bridge is 
a negligent act, and cannot be excused by showing that 
such banders might increase the liability of the bridge to 
destruction by floods (s). 

Eailway bridges over highways should be kept in proper 
repair, and the companies, whose duty it is, at .common 
law, to repair them, are bound to use due care in the 
inspection of the bridges, and in the repair of them, so as 
not to cause injury to persons passing along the high- 
way (a). 

Drawbridges should be properly constructed, and be 
furnished with proper machinery for raising the same upon 
the passing of vessels, and should be protected by proper 
barriers, or lights, or other warnings for the advantage of 
passengers across the bridge, and for negligence in this 
respect the proprietors will be liable (6) ; probably for 
something less than ordinary negligence. So long as they 
keep the bridge open and take tolls, so long are they liable 
for negligence, even although they give notice to travellers 
of the insecurity of the bridge (c). 

It is said that the destruction of a bridge by an extra- 
ordinary flood raises no presumption of negligence, but 
where it is subject to floods it must be so constructed as to 
resist them (d). 

Corporations or private persons who take tolls under Acts 
of Parliament for the use of canals are bound, as we think, 

(x) Shearman, s. 898. ser-by). See Grote v. Chester, &c., 

(i/) See post, Gh. III., s. 7, Cor- By. Co., 2 Exch. 251 ; South & 

poratioDB performing Statutory North Alabama Ry. Co. v. McLen- 

Duties. den, 63 Ala. 266. 

(2) Shearman, s. 253. {b) Shearman, s. 250. 

(a) Kearney f^. L. B. & S. C. By., {e) Shearman, s. 250. 

L. B. 6 Q. B. 759 ; 40 L. J. Q. B. (i) Shearman, s. 250, note 3. 
285 (stone feU from bridge on pas* 
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to exercise something more tlian ordinary care in the man- 
agement of such property (e). But they are not insurers, 
and are not liable for injuries arising from ciroimistanoes of 
which they had no knowledge (/). 

So, also, a canal company must see that its canal, docks, 
locks, wharves and bridges are properly constructed and 
managed (^). 

As to injuries to adjoining lands by reason of overflow 
or bursting of banks, the proprietors are, at the least, liable 
for negligence (A). 

The owners of a canal placed planks in it so as to 
heighten the bank in order to prevent flood water from 
a river overflowing their premises, and the water being 
penned back flooded the plaintifE's premises ; it was held 
that the owners were not liable. The water was not 
brought there by them, and there was no duty not to 
impede the flow, as in the case of a natural watercourse (i). 

A canal tomng path is a pubUo Wghway only for the pur- 
poses of a towing path and not for the general public {j) ; 
and a canal company is not bound to fence or repair it as 
against the general public, and an action of negligence will 
not lie for their neglect to fence or repair (k). 



{e) Lancaster Canal Co. v. Far- 
naby, 11 Ad. & El. 223 (boat sunk 
in oanal ; defendants had notice of 
obstruction). See Corporation, posty 
Ch. III., s. 7. 

(/) Exchange Fire Ins. Co. v, 
Ddaware Canal Co., 10 Bosw. 180. 

{ff) Attorney-General i;. Bradford 
Navigation Co., 35 L. J. Ch. 619 
(this was a case of nuisance) ; G-au- 
tret V. Egerton, L. R. 2 C. F. 371 ; 
Hanley v, St. Helen's Canal Co. » 2 



H. & N. 840 ; 27 L. J. Ex. 164 
(swing bridges). 

(/») Whitehouse v. Birmingham 
Canal, 27 L. J. Ex. 26. If indeed 
they are not bound to keep it at 
their peril : see ante, p. 43. 

(i) Nield V. L. & N. W. Ry. Co., 
L. R. 10 Ex. 4. 

ij) R. V, Seyem Ry.Co., 2 B. & 
Aid. 646. 

(k) Binks v, S. Y. Ry. Co., 3 B. & 
S. 244 ; 32 L. J. Q. B. 26. 
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Section V. 

Neglect of Duties by Corporations (not performing 

Statutory Duties). 

The duties of eoiporations are in generd. prescribed to 
ihem by the charter or statute of incorporation, and the 
performance of those duties which are imperatiye upon 
them by reason of such charter or statute are such as 
require more than ordinary care, and will be found fully 
discussed in Ch. III., s. 7, post. Those duties also which 
deyolye upon them by reason of their having invited per- 
sons upon their premises, or taken tolls from them for the 
use of their property, require something more than ordi- 
nary care in their performance, and will be found in the 
same portion of this treatise. 

It may be here shortly stated that corporations some- 
times undertake duties which they are not boimd to per- 
form by reason of any statute or charter, but which are 
either merely indicated for the exercise of their discretion, 
or are undertaken by them in a purely voluntary manner. 
With respect to these duties they are not bound to under- 
take them (/), and if they do so they are only bound to 
exercise ordinary care (w). 

Like other persons corporations-are liable for the negli- 
gent use of their property, even where no statutory duty 
is broken (n). 

{I) WilBonv. ProBton (Mayor of), held the^r were liable in an action 

L. B. 6 Q. B. 218. of negligence for soch injury : 

(m) Where turnpike trustees Whitehouse v. Fellowes, 30 L. J. 

altered an open ditch into a closed C. P. '305 ; 10 C. B. N. S. 765. 

one and made insufficient gratings, (ft) See < '"Wharton on Negli- 

so that the rain washed over the gence," s. 251. 
road and injured a mine, it was 
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It seems that a oorporation is not answerable for the 
want of adequate administrative ordinances, nor for the 
manner in which its ordinances are carried out (o). 

Where there is no specific duty imposed by law upon 
the oorporation it is not sufficient that it has not done 
something which would, if done, have prevented injury, 
but it must be shown either that it has directly by negli- 
gence caused the injury or permitted it with notice (/?), or 
permitted another to cause it{q). In fact, as has been 
before said, a duty must be shown and a breach of the 
duty (r). 

The act which is being done, and of which negUgence 
is alleged against the corporation, must be one which is 
within the powers or duties of the corporation, and must 
not be ultra vires (s). If it is ultra vires it is a wrong of a 
different nature to those treated of in this work; there 
being no right at all to do the act, even if done with great 
care, the rights of the parties are not equal, and no question 
of negligence arises. 

A corporation, like a private person, can be affected with 
knowledge of the dangerous or defective state of things 
under their control {t). 



(o) Shearman, s. 153. 

(p) Shearman, ss. 147, 148. 

{q) Shearman, s. 147. 

(r) AntCf p. 1. 

(») Poulton V. L. & S. "W. Ry. 
Co., L. R. 2 Q. B. 634 ; 36 L. J. 
Q. B. 294; see '<Brioe on Ultra 



Vires,'' p. 246. 

(t) Penhallow v, Mersey Bocks, 
30 L. J. Ex. 329, Ex. Ch. per 
Blackburn, J. ; see S. 0. on ap- 
peal, L. R. 1 H. L. 93 ; 35 L. J. 
Ex. 225; Stiles v. Cardiff Steam 
Nav. Co., 33 L. J. Q. B. 310. 
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Section VI. 

Neglect of Duties by Masters. 

(1.) Breach of Duty to Servants. 

(2.) Breach of Duty to Others. 

(3.) Employers^ Liability Act. 

It need scarcely be said that whether the neglect of duty 
is that of a master towards a servant, or towards others 
through his servants, or of servants towards others in the 
same employment, it is important to consider whether the 
parties really occupy the relations of master and servant or 
some other relations, such as those of employer and con- 
tractor, bailor and bailee, &c. {u). A principal is respon- 
sible for the acts of his agent done within the scope of his 
authority upon the general principle Quifacit per alium 
facit per se. As soon as it is shown that the person doing 
the act complained of was an agent, and was doing the 
act in pursuance of the authority of another, that other 
may be sued for the damages occasioned by the negligent 
act of the agent. The servant is an agent of his master, 
who is his principal; and the difference between the rela- 
tion of master and servant and that of ordinary principal 
and agent is as to the extent of the authority and the 
nature of the employment. 



(m) See Fowler r. Lock, 41 L. J. 
C. P. 99; L. R. 7 a P. 272 (bailor 
and bailee) ; Yenables v. Smith, 46 
L. J. Q. B. 470 ; L. R. 2 Q. B. D. 
279 (proprietor and driver of con- 
yeyance — master and servant) ; 
King V, Spurr, 8 Q. B. D. 104 
(proprietor of cab and driver — 
bailor and bailee) ; and see cases 



collected in. *' Macdonnell on Mas- 
ter and Servant," p. 166 ; Steel v. 
Lester, 47 L. J. 43 (ship-owner 
and captain, former retaining share 
— master and servant) ,- Eraser v. 
Marsh, 13 East, 238 (not retaining 
share ; demise of ship — not master 
and servant). See also jm><^, pp. 78, 
83, 84, 86. 
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Section VI. — Sub-section I. 
(1.) Breach of Duty to Sei^vants. 

To make a master liable for negligence towards his 
servant there must (in the absence of any special contract 
or enactment making the master liable) be either personal 
negligence upon his part (a:), or negligence by his repre- 
sentative (y) or colleague or partner (s), except where the 
Employers' Liability Act applies, which will be considered 
presently. He may, however, be guilty of personal negli- 
gence not only in relation to the act itself which causes the 
injury, but he may be less directly, though suflBciently, con- 
nected with the injury by some previous negligence of his 
own, as by negligently hiring incompetent servants, or not 
providing proper material for the work which his servants 
have to perform. Thus, he will be held liable to an action 
by his servant for neghgence in selecting his servants (a), 
or, it seems, in retaining them after notice of their incom- 
petence (6). He is bound to take reasonable care in the 
selection of competent persons to do his work (c), £md to 
take reasonable care to furnish them with adequate ma- 
terials and resources for the work {d), and to see that a 



{x) Ormond v, Holland, E. B. & 
E. 102 ; Brydon t'. Stewart, 2 
Macq. H. L. 30 ; Roberts v. Smith, 
2 H. & K. 212 ; Ashworth v, Stan- 
wix, 1 B. & S. 437 ; Brown v, 
Aocrington Cotton Co., 3 H. & C. 
611 (buildings originally biult in a 
negligent manner). 

(y) Wilson v. Merry, L. R. 1 
H. L. So. 326 ; Murphy v. Smith, 
19 C. B. N. S. 361. 

(2) Mellors v, Shaw, 80 L. J. 
Q. B. 333 ; Ashworth t^. Stanwix, 



ib. 183 (co-owners of mines). 

[a) Webb v. Tarrant, 18 C. B. 
787. 

[b) Weger v. Pennsylvania Ry. 
Co., 56 Penn. St. 460. 

[c) The mere fact of incompe- 
tency is not sufficient, though it 
may be some, evidence that the 
master did not take reasonable care 
in selecting the servant; see Ed- 
wards V. L. & B. Ry. Co., 4 F. & 
F. 631. 

{(£) Per Lord Cairns, L. C, in 
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sufficient number are employed where it is dangerous to 
leave the work to a few only {e). This is not only a duty 
which the master owes to other servants in his employ, but 
also to third parties, see posf, p. 77. He does not, how- 
over, warrant the competency of his servants (/). 

If the master has given orders to the servant such as 
would, if obeyed, prevent any harm arising from the use 
of defective materials, he is not liable (g), upon the ground 
that the servant is no longer a servant for this purpose 
when he is disobeying positive orders. 

The master does not by a simple hiring contract with or 
guarantee his servants against all risks (^), but he is bound 



Wilson r. Merry, L. R. 1 S. & D. 
App. 326 (scaffolding in pit ob- 
structing ventilation) ; AUen v. 
New Gas Co., L. R. 1 Ex Div. 
251 ; 46 L. J. Ex. 668 (faUing of 
gates) ; Brydon v. Stewart, 2 Macq. 
H. L. 30 (workmen coming up 
coal-pit) ; Williams v. Glough, 3 
H. & N. 258 (defect in a ladder) ; 
MeUors v. Shaw, 1 B. & S. 437 
(shaft of a mine) ; Brydon i\ Stew- 
art, 2 Macq. H. L. 30, supra; 
Ogden V. Rummens, 3 F. & F. 751 
(defendant employed a man to 
shore up an arch) ; held, that if 
defendant had reasonable cause to 
believe there was danger, and the 
man had not, defendant was liable; 
see also Britton v. Gt. Western 
Cotton Co., L.R. 7 Ex. 130 (wheel- 
race in engine-house imfenced) ; 
Webb V. Rennie, 4 F. & F. 608 
(pole left in ground an unreason- 
able time) ; ConoUy v. PoiUon, 41 
Barb. 366 (a man knowing nothing 
about scaffolding was put by a man 
who did into hold of a gun-boat to 
get rubbish from beneath a scaf- 
fold ; held, he had a right to as- 



sume that due care had been taken 
about the scaffold) ; Weens v. Ma- 
thieson, 4 Macq. H. L. 215 (plain- 
tiff at work under cylinder sus- 
pended by defendant) ; but see 
Potts V. Plunkett, 9 Ir. C. L. 290 
(landing erected by defendant, but 
held necessary to show knowledge) ; 
Murphy v. Phillips, 35 L. T. N. S. 
477 (chain broke from wear and 
bad welding ; master had not 
tested it ; held, master liable) ; see 
also Allen v. New Gas Co., L. R. 
1 Ex. D. 251 ; 45 L. J. Ex. 668 
(gates unsafe when shut ; held, 
company not liable). 

{e) Sax ton v. Hawksworth, 26 
L. T. 851 ; Skipp r. Eastern Coun- 
ties Ry. Co., 9 Exch. 223. It is 
not for a jury, however, to dictate 
how many servants a railway com- 
pany ought to keep. 

(/) Fer Cairns, L.C., in Wilsonv. 
Merry, supra, citing Tarrant v. 
Webb, 25 L. J. C. P. 263. 

{g) Durgin v, Munson, 9 AUen, 
396 ; Smith v, Dowell, 3 F. & F. 
238. 

(A) Riley v, Barrendale, 6 H. & 
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to take reasonable care of his servants, to inform them of 
extraordinary risks (t), and to make rules for safe manage- 
ment (k). The relation of master and servant imports a 
contract, and the law implies such matters as those above 
stated as part of the contract. The servant is presumed 
to know the nature of the employment upon which he is 
entering, and the ordinary risks which he will run(/). 
He is not bound to continue in an employment in which 
he runs serious risks, and if he does, he must take things 
as he finds them (m), 

A servant may, however, by his conduct waive his 
common law rights as against his master by entering upon 
the service upon other terms, either express or implied. 
With express contracts this work has nothing to do (n), 
but with respect to services given under special circxmi- 
stances it should be stated that if a servant enters upon or 
continues in a service after notice or knowledge of danger 
he must be taken to have accepted the service and the 
danger too (o). 



K. 446. Thus, it is not suffioient 
to prove that a maohine was badly 
constmoted, but it must be shown 
that the master employed incom- 
petent persons to make it : Potts v. 
Port Carlisle Dock Co., 2 L. T. N. 
S. 283. 

(i) Davies v. England, 10 Jur. 
N. S. 1235 (not informing of 
danger of cutting diseased meat). 

{k) Vose V. L. & Y. Ry. Co., 2 
H. & N. 728 (shunting railway 
oars). 

(/) Hutchinson v. Y. N. & B. 
Ry. Co., 6 Ex. 362. 

(m) Wigmore v. Jay, 5 Ex. 54 
(fall of scaffold, unsound pole). 

(n) Antey p. 6. 

(o) Erazer v. Pennsylvania Ry. 
Co., 38 Penn. St. 104 (servant 



aware of habitual negligence of 
fellow-servant) ; Skipp v. Eastern 
Counties Ry. Co., 9 Exch. 223 
(had done work without assistance 
for long time) ; Griffiths v. Gidlow, 
3 H. & K. 648 (knew defects in 
machinery) ; Senior v. Ward, 1 E. 
& E. 385 (knew rope to coal mine 
insufficient) ; Assop t;. Yates, 2 H. 
& N. 768 (machine left near hoard- 
ing in dangerous position; work 
voluntarily continued) ; Dynen v. 
Leach, 26 L. J. Exch. 221 (faU of 
a weight by slipping of a clip. In 
this case it was held that as the 
servant was aware of the danger 
the master was not responsible, 
although there was a safer way of 
doing the work, which was dis« 
carded by the master's own orders. 
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Where a servant has informed his master of defects, it 
is a question of evidence how far he and his master have 
agreed to a fresh service upon different terms, with an 
increase of liability on the master's part or of danger 
upon the servant's. If the master has expressly or im- 
pliedly promised to repair a defect, then, if an accident 
happened while such promise is running, the servant can 
recover (p) ; or, if the servant continues in the service in 
the reasonable expectation that the repairs will be effected, 
he can recover (q). If the promise is not performed in a 
reasonable time, and the servant continues in the employ- 
ment, an inference arises of new terms having been 
agreed upon, and the servant cannot recover. The reason 
of this is said to be (Clark v. Holmes, supra) that there 
is contributory negligence on the part of the servant; 
but it is suggested in " Shearman on Negligence," s. 97, 
that the true ground is that the servant has waived the 
objection and induced the master to suppose that it is 
waived, or, as we are inclined to say, the servant has 
renewed the service accepting the risk. 

The principles upon which a master is held not to be 
responsible to his servant for injuries, the risk of which the 
servant has undertaken (r), are very clearly stated by Lord 
Cranworth(«). After stating the liabilities of masters to 



sed qu<Bre ?) ; Saxton v. Hawks- 
worth, 26 L. T. N. 8. 851 (engine 
known to be left unattended re- 
volved too fast and broke a drum) ; 
Woodley v. Metropolitan Ry. Co., 
L. R. 2 Ex. D. 384 ; 46 L. J. Ex. 
621 (plaintiff continued to work 
near a tunnel unprotected ; held, 
no remedy ; jury found negligence 
in not providing a look-out man). 
{p) Faterson v. Wallace, 1 Macq. 
H. L. 748; Clark r. Holmes, 7 
H. & N. 937. 



{q) Holmes v, Worthington, 2 
F. & F. 63, per Willes, J. 

(r) As to who is a "fellow-ser- 
vant," see j0o«^, p. 73 ; as to ** com- 
mon employment," see ^oa^, p. 76. 

(«) Bartonshill Coal Co. v, Reid, 
3 Macq. 282 ; and the passage is 
approved of by Cairns, L. C, in 
Wilson r. Merry, supra. See also 
Lovell V. Howell, L. R. 1 C. P. D. 
161 ; 45 L. J. C. P. 387 (sack of 
grain on a crane injuring water- 
man). 
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third persons, his lordship thus proceeds to deal with the 
master's liability to his servant : — 

"But do the same principles apply to the case of a 
workman injured by the want of care of a fellow- work- 
man {t) engaged together in the same work P I think 
not. When the workman contracts to do tcork of any parti" 
cular sort he knowSy or ought to knoWj to what risks he is 
exposing himself ; he knows, if such be the nature of 
the risk, that want of care on the part of a fellow- 
servant (ti) may be injurious or fatal to him, and that 
against such want of care his employer cannot by possi- 
bility protect him. If such want of care should occur, 
and evil is the result, he cannot say that he does not know 
whether the master or the servant was to blame. He 
knows that the blame was whoUy that of the servant. He 
cannot say the master need not have engaged in the work 
at all, for he was party to its being undertaken. Prin- 
ciple, therefore, seems to me opposed to the doctrine that 
the responsibility of a master for the ill consequences of 
his servant's carelessness is applicable to the demand made 
by a fellow-workman in respect of evil resulting from the 
carelessness of a fellow-workman when engaged in a 
common work." 

It should, however, be remarked that probably, in point 
of fact, no such reasomng exists in the mind of a person 
undertaking a service, and that, on the contrary, most ser- 
vants would be much surprised to learn the real state of the 
law. It has also been doubted whether the law as it 
stands at present is not injurious, and is not calculated to 
induce carelessness in both masters and servants. The 
master does not care to know what careless acts are done 
by his servants, and the servants do not care if the master 
does not. When an accident happens no one is liable, 

{t) This is an example of the p. 332. 
rule, but not the rule itself : see (») As to this, see infra, 

Wilson i\ Merry, L. R. 1 Sc. App., 
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and nobody oares except the unfortunate man who is in- 
jured. It is doubted whether there is sufficient reason for 
departing from the ordinary rule that masters are respon- 
sible for the negligence of their servants, but not for acts 
done out of the course of their employment (x). 

The rule above laid down by Lord Cranworth only 
applies to such dangers as the servant might be reasonably 
aware of (y), and even if aware of the danger, yet if he 
reasonably thought that by using additional caution he 
could avoid the danger, and if he did use additional and 
proper caution, the master would, it has been suggested, 
be still liable (z). 

If the master's own negligence is the proximate cause of 
the injury it is no defence for him to allege that there was 
contributory negligence in a fellow-servant {a). 

A master is not in general liable to his servant for 
damage resulting from the negligence of a, fellow-servant in 
the course of their common employment (b). 

This is stated to be upon the principle that the servant 
has undertaken the service subject to the risk of negligence 
in his fellow-servants (c), or, as we have before said, the law 
implies that it is one of the terms of the contract of service 
that the servant shall accept the ordinary risks of the 
service, of which the negligence of fellow-servants is 
one. 

" Fellow-servants" are those who serve the same master 



(x) The above paragraph was 
written before the passing of the 
Employers* Liability Act, which 
has, in some degree, mitigated the 
evil. 

(y) See Britton v. Gt. Western 
Cotton Co., L. R. 7 Ex. 130 ; 41 
L. J. Ex. 99. 

{z) Shearman, s. 95, citing Snow 
V. Housatoine Ry. Co., 8 Allen, 
441 ; Mad River Ry. Co. v. Bar- 
ber, 6 Ohio St. 541, 665, per Bart- 



ley, J. 

{a) Cayzer v, Taylor, 10 Gray, 
274 ; see posty Ch. VI., Contribu- 
tory Negligence. 

{b) Wigmore v. Jay, 5 Exch. 
354 ; Hutchinson v. York, New- 
castle & Berwick Ry. Co., 5 Exch. 
343 ; Vose v. Lancashire & Torks. 
Ry., supra. 

(c) Hutchinson v. T. N. & B. Ry. 
Co., 5 Ex. 352, per Alderson, B. ; 
Wilson V. Merry, ante, p. 68. 
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and are under his control. One may be under the control 
of the other (o?), but if they are both under the master's 
control they are fellow-servants (e). 



(tt) Searle v. Lindsay, 11 G. B. 
N. S. 429 ; Feltham t\ England, 
L. R. 2 Q. B. 33 ; 36 L. J. Q. B. 
14. It seems that in Kentucky, 
Ohio, and Georgia the decisions 
haye been to the contrary effect, 
ani it has been held that if a ser- 
vant is so under the control of 
another servant that he is unable 
to take precautions against that 
servant's neglig^ence, they are not 
fellow-servants : Shearman, s. 100, 
note 4, citing Cleveland Ry. Co. v, 
Keary, 3 Ohio St. 201; Little 
Hiami Ry. Co. v. Stevens, 20 Ohio, 
416 ; Cooper v. MuUius, 30 Geo. 
146, and there would seem to be 
very great justice in this view. 
Somewhat the same view seexns to 
have been taken in Scotland: 
M*Auley v, Brownlie, 22 Dunlop, 
976 ; SomerviUev. Gray, 1 M*Pher- 
son, 768 ; but such is clearly not 
the law in England : see Wilson v. 
Merry, supra; Feltham t;. England, 
iupra. 

{e) The following persons have 
been held to be fellow-servants : — 
Wilson V. Merry, L. R. 1 S. & D. 
326 (a servant who has left the 
service, and has during service done 
a negligent act, is fellow-servant 
to one who comes into the service 
afterwards) ; Feltham t;. England, 
Law Rep. 2 Q. B. 32 ; 36 L. J. 
Q. B. 14 (workman under control 
of foreman) ; Searle f . Lindsay, 11 
C. B. N. S. 429 (third engineer 
under control of first engineer in 
ship); Sherman v. Rochester Ry. 
Co., 17 N. Y. 163 (brakesman and 



engineer of train) ; Wiggett v. Fox, 
11 Exch. 832 (workman under sub- 
contractor engaged in doing by 
piecework particular portions of 
common work, viz., building tower 
at Crystal Palace) ; Charles v. Tay- 
lor, L. R. 3 C. P. D. 492 (man un- 
loading coals from barge, and man 
lifting barrels) ; Wright r. London 
& N. W. Ry. Co., 46 L. J. Q. B. 
670 ; L. R. 1 Q. B. D. 252 (un- 
loading a heifer) ; Howells t'. Lan- 
dore Steel Co., L. R. 10 Q. B. 62 ; 
44 L. J. Q. B. 26 (certificated 
manager of mine and miner) ; Lo- 
vell V. Howell, supra (waterman 
and servants at granary with sack 
on a crane) ; Conway f;. Belfast & 
Northern Ry. Co., 11 Ir. R. C. L. 
346 (general traffic manager and 
milesman) ; Lovegrove v. London, 
Brighton & S. C. Ry., 16 C. B. 
N. S. 669; 33 L. J. C. P. 329 
(labourer filling trucks with ballast 
and platelayers) ; Gallagher v. 
Piper, ibid, (labourer erecting 
scaffolding and builder's foreman). 
The following persons have been 
held not to be fellow-servants: — 
Fletcher v. Peto, 3 F. & F. 368 
(servant and contractor ; plaintiff 
contractor to carry g^ano, servants 
to pile it at ordinary wages) ; Abra- 
ham V. Reynolds, 6 H. & N. 143 
(plaintifP, servant of carter, to take 
bales from defendant's warehouse ; 
defendant's servants let bale fall ; 
parties having a common object 
but different interests) ; Sawyer v. 
Rutland Ry. Co., 27 Verm. 370; 
Smith V. N. Y. & Harlem Ry. Co., 
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A volunteer assistant is a fellow-servant, although the 
master would not be liable to third parties for his negligence 
as a servant (/), but a mere passer-by asked to help by 
workmen is not a volunteer assistant {g)y nor is a person 
who performs a part of a contract or duty which another 
is bound to perform by the permission of the person who 
would otherwise have to do it (A). 

Sometimes, as appears from some of the oases cited 
infra («),the servants, although for some purposes they are 
serving the same master, yet have different masters in 
other respects. 

The law does not permit a master so to delegate his 
authority to another as to relieve himself of all liability for 
negligence ; and it seems that it is the law in America that 
if he delegates to another his power of selecting servants, 
he ought still to be held liable for negligence in such 
selection {h). But Lord Chelmsford, in delivering judg- 
ment in Wilson v. Merry (/), said that to direct a jury that 
if a foreman " had the complete power of engaging and 



19 N. Y. 127 (contract between two 
C(»npanies for joint use of line — 
servants not fellow - servants) ; 
"Warburton v. Gt. "Western Ry. Co., 
L. R. 2 Exch. 30 ; 36 L. J. Ex. 9 
(porter of one company and engine- 
driver of another ; station used in 
common ; held, not in course of 
common employment or operation 
under the same master) ; G-raham r. 
North-Eastem Ry. Co., 18 C. B. 
N. S. 229 (sigfnalman of one com- 
pany and driver of another) ; 
Swainson v. North Eastern Ry. Co., 
47 L. J. 372 ; L. R. 3 Ex. Div. 
341 (signalman of one company and 
driver of another) ; Murphy v. 
Smith, 19 C. B. N. S. (boy directed 
by person to stir explosive sub- 
stance; question whether such 
person was ** vice-principal *' or 



feUow-servant ; held, no evidence 
of being vice-principal) ; Paterson 
V, Wallace, 1 Macq. H. L. 748 
(agent in charge of mine). 

(/) Potter V. Faulkner, 1 B. & 
S. 100 ; Degg v, M. Ry. Co., 1 H. 
& N. 773. 

{0) Qeveland r. Spier, 16 C. B. 
N. S. 399. 

(A) Wright V, L. & N. W. Ry. 
Co., I Q. B. D. 252; Hohnes v. 
N. E. Ry. Co., L. R. 6 Ex. 123. 

(t) See cases in note («), and 
Wiggett r. Fox (note {e) ) ; Rourke 
V, White Moss Co., 1 C. P. D. 666 ; 
2 0. P. D. 205. 

{k) Shearman, ss. 102-105, citing 
Grizzle V. Frost, 8 F. & F. 622. 

{I) Wilson V. Merry, L. R. 1 
S. & D. 326, 338. 
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dismissing workmen as he pleased, and the ventilation 
process was entirely left to him without the direction or 
control of the defenders, he was a superintendent and not 
a fellow-workman with the deceased," would he a mis- 
direction; and Lord Cairns said, 'Hhe respondents had 
delegated no power, authority, or duty except in the sense 
in which a master who employs a skilled workman to 
superintend a portion of his business delegates power, 
authority, and duty to the workman for that purpose 
.... and the learned judge ought not, as I think, to 
have suggested to the jury that this could be viewed in 
any other light than as the ordinary employment by the 
respondents of a sub-manager or foreman. I think the 
learned judge ought to have told the jury that if they 
were of opinion that the respondents exercised due care in 
selecting proper and competent persons for the work, and 
furnished them with suitable means and resources to 
accomplish the work, the respondents were not liable " (w). 
It seemed to be agreed in this case that the terms " fellow- 
workman or servant," " coUaborateur," " foreman," or 
" manager " are misleading, and it seems to be the result 
of this case, that when the master has provided proper 
means and resources for the work he is not responsible for 
the acts of those in his employment injuring one another, 
whatever their particular grade or denomination may be, 
provided they are engaged in the common employment. 

In order to exonerate the master, the servant who does 
the injury must not only be the " fellow-servant " of the 
servant injured, but the two servants must be in the " same 
common employment" («). "There may be some nicety 

{m) Wilson v. Merry, L. B.. 1 N. S. 669 (gpuard of train and plate- 

S. & D. App. at p. 333. layer) ; Russel v, Hudson River 

(») The following persons have Co., 17 N. Y. 134 (assistant brakes- 
been held to be engaged in a com- man and engine-driver) ; Farwell 
mon employment: — Waller r. S. E. v, Boston Ry. Co., 4 Mete. 49 
Ry. Co., 2 H. &G. 102; Lovegrove (engine-driver, and engine-driver 
p. L. B. & S. 0. Ry. Co., 16C. B. and guard of another train); 
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and difficulty in peculiar cases in deciding whether a 
common employment exists ; but in general, by keeping in 
view what the servant must have known or expected to 
have been involved in the service which he undertook, a 
satisfactory conclusion may be arrived at " {o) ; or, in other 
words, the question is, did the servant know that the em- 
ployment of the other servant was one of the terms of their 
common service ? {p) Is it " the natural and necessary 
consequence of the employment which the servant has 
accepted ?" (q) AH the servants of one master may not be 
engaged in a common employment, their employments may 
be absolutely distinct and separate, so that one servant 



Charles v. Tayler, Walker & Co., 
L. R. 3 C. P. D. 492 (unloader of 
ooals from barge and lifter of bar- 
rels) ; BartonshiU Coal Co. v. Reid, 
3 Macq. H. L. 266 (engineer of 
coal mine above ground and men 
below) ; Hull t;. Johnson, 3 H. & 
C. 689 (workmen and underlooker 
in a coal mine) ; Morgan v, Yale 
of Neath Ry. Co., L. R. 1 Q. B. 
149 ; 44 L. J. Q. B. 23 (carpenter 
and porters shifting locomotive) ; 
Boldt r. N. Y. Central Ry. Co., 18 
N. T. 432; Ryan v. Cumberland 
VaUey Ry. Co., 20 Penn. St. 384 ; 
and other cases in America; and 
Tunney v. Midland Ry. Co., L. R. 
1 C. P. 291 (workmen on line carried 
free to their work and engine-driver 
of trains ) ; Rourke v. White Moss 
CoUieiy Co., L. R. 2 C. P. D. 205 
(defendants, colliery proprietors, 
contracted with W., plaintiff's em- 
ployer, to do work, they to pay 
engineer and provide steam-power, 
eng^eer to be under control of W. ; 
held, plaintiff and engfineer in com- 
mon employment of W.). 

The following servants have been 



held not to be engaged in a common 
employment : — Turner v. Great 
Eastern Ry. Co., 33 L. T. N. S. 
431 (a labourer employed by a con- 
tractor to unload trucks, and por- 
ters engaged in shunting) ; War- 
burton V, C. W. Ry. Co., L. R. 2 
Exch. 30 ; 36 L. J. Ex. 9; Chicago 
Ry. V. Gregory, 68 HI. 272 (fire- 
man and oontroUer of mail catcher) ; 
Baird v, Pettitt, 70 Pa. St. 477 
(draftsman in ^igine-house and 
jobbing carpenter) ; and see the 
cases ante, where servants have 
been held not to be f eUow-servants, 
and where, as will be seen upon 
reading the cases, the distinction 
between ** fellow service ** and 
"common employment" is not 
always maintained. See note (j;), 
ante, p. 72, as to alteration in the 
law. 

(o) Per Lord Chelmsford, Bar- 
tonshiU Coal Co. V, McGuire, 3 
Macq. H. L. 300, 308. 

{p) Feltham v. England, L. R. 2 
Q. B. 36 ; 36 L. J. Q. B. 14. 

(q) Morgan v. Vale of Neath, L. 
R. 1 Q. B. 149 ; 44 L. J. Q. B. 23. 
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ooold not possibly be supposed to consider the acts of the 
other to be part of the risks of service which he undertook, 
but it would be " letting in a flood of litigation," if the 
" employes in every large establishment are split up into 
different departments of service ; although the common 
object of their employment, however different, is but the 
furtherance of the business of the master, yet it might be 
said with truth that no two had a common immediate 
object. This shows that we must not over refine, but look 
at the common object and not at the common immediate 
object" («). Even if their occupations lie far apart, it 
seems that they may be engaged in a common employ- 
ment {t). If there is one conmion general object to be 
attained by the two servants, it is immaterial that the 
immediate object of their work is different (w). 



Seci'ION VI. — Sub-section II. 
(2.) Breach of Duty to Others. 

A master is responsible to other persons besides his own 
servants for negligence of himself, his deputy, or his ser- 
vant while employed as such(«?). And he is responsible 
amongst other things for properly selecting his ser- 
vants (a:). 

If the servant is not, at the time when he commits an 
injurious act, engaged in pursuing his master's employ- 
ment, but in pursuing his own private ends, the master is 

(«) Morg^ V. Vale of Neath, Neath, supra, per Pollock, C. B. 

tupra. {v) Bruoker r. Fromont, 6 T. B. 

(0 Farwell v, Boston Ry. Co., 4 669. 

Met. 49 (engine-drivers of differ- {x) Wilson v, "^enj, L. R. 1 S. 

ent trains). & D. 326 ; "Wanstall v. Pooley, 6 

(m) Charies v. Taylor, L. R. 3 CI. & Fin. 910, n. ; Wheatley v. 

C. P. D. 492 ; Morgan v. Vale of Patrick, 3 M. & W. 660. 
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not liable for his servant's acts (y). This is the rule with 
respect to aU wrongful acts, whether negligent or not. 

If the master has given the servant cause to believe that 
a certain act will be within the course of his employment, 
or if the act is such as servants employed in the same 
capacity usually perform as part of their duty, then it 
is to be considered as done in the course of the employ- 
ment, and if it is negligently or wrongfully perfonned, 
the master will be liable. The employer "has put his 
agent in his place to do that class of acts, and he must be 
answerable for the manner in which the agent has con- 
ducted himself in doing the business which it was the act 
of his master to place him in " (z). It has also been said 
that there is an implied authority to do all those things 
that are necessary for the protection of the property 
entrusted to a person, or for fulfilling the duty which a 



{y) MitcheU r. CrassweUer, 13 
C. B. 237 ; Storey v, Ashton, L. R. 
4 Q. B. 476 ; 38 L. J. Q. B. 223 
(driver not putting up horse, but 
driviDg off on own account) ; see, 
however, Heath v. Wilson, 2 M. & 
Bob. 181 ; and also see Joel v. 
Morison, 6 0. & P. 501, where a 
servant made a slight detour. It 
would be a question for the jury 
whether the servant was substan- 
tiaUy engaged upon his master's 
business or his own. See also 
Rayner r. Mitchell, L. R. 2 0. P. 
jy. 357 (servant of brewer return- 
ing with empty casks, not in em- 
ployment). Where, upon the other 
hand, the servant was going on 
his own business in a gig, but 
undertook some business for his 
master, in the performance of 
which he ran against plaintiff's 
horse, the master was held liable : 
Patten r. Rea, 2 C. B. N. S. 606 ; 



Venables v. Smith, L. R. 2 Q. B. D. 
279; 46 L. J. Q. B. 470 (cab- 
driver returning home still in em- 
ployment) ; Williams v, Jones, 33 
L. J. Ex. 297 ; 3 H. & C. 602, in 
Ex. Ch. (carpenter smoking a pipe 
set fire to a shed ; held, not in course 
of employment) ; Lunn v. L. & N. 
W. Ry. Co., 35 L. J. Q. B. 105 ; 
L. R. 1 Q. B. 277 (watchman at 
level crossing exercising discretion 
as to passage of a cart) ; Weldon 
V. New York & Harlem Ry. Co., 5 
Bosw. 576 (defendant's servant 
mischievously struck horses in 
charge of another servant) ; Sat- 
terlee v. Grroot, 1 Wend. 273 (a 
servant being sent for goods of A., 
brought also goods of B., and em- 
bezzled A.'s goods ; master not 
liable). 

(z) Barwick v. English Joint 
Stock Co., L. R. 2 Ex. 259 ; 36 
L. J. Ex. 147, per Willes, J. 
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person has to perform 1(a). Where servants of companies 
have authority to remove persons misbehaving themselves 
upon the premises, the companies have frequently been 
held Kable for the negligent or otherwise wrongful act of 
their servants in the course of the performance of their 
duty in this respect (ft). 

It has been said that even where an act is within the 
scope of the servant's employment, yet if it is done for the 
purpose of performing an act beyond the scope of the 
employment the master will not be liable. Thus, where a 
servant's duty was to light fires, but she lit one for the 
purpose of cleaning the chimney, with which she had 
nothing to do, it was held that her master was not 
liable (c). Such cases as these must be of somewhat rare 
occurrence. The case cited scarcely seems to have come 
within the rule, as it probably was within the scope of the 
servant's duties to clean the chimneys, if not to sweep 
them. But, however that may be, a servant cannot 
properly be said to be performing his ordinary duties at 
the same time that he is pursuing some purpose differing 
from his duties. The whole question is, is he performing 
his ordinary duty, or is he doing something differing 
therefrom P and this (subject to an explanation from the 
judge as to how far mere license or ordinary practice may 
be evidence of what the ordinary duty is) is a question for 
the jury. 

It is no defence to allege that the servant exceeded his 



{a) AUen v. L. & S. "W. Ry. Co., 
L. R. 6 Q. B. 65, perBl&ckhxjLmy J. 

(b) Seymour v. Greenwood, 7 
H. & N. 366 ; 30 L. J. Ex. 327 
(assault — guards of omnibuses) ; 
Meyer v. Second Avenue Ry. Co., 
8 Bosw. 305 (driver of tramway) ; 
Sandf ord v. Eighth Avenue Ry . Co. , 
42 Penn. St. 865 (do.) ; Bayley v, 
Man., Sheff. & Lino.Ry. Co., L. R. 



8 C. P. 148 ; 42 L. J. C. P. 78 
(assault — porter pulling passenger 
back from train in motion) ; Moore 
r. Met. Ry. Co., L. R. 8 Q. B. 36; 
42 L. J. Q. B. 23 (false imprison- 
ment — passenger not paying proper 
fare, given in custody). 

(e) Mackenzie v. McLeod, 10 
Bing. 385. 
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orders or acted contrary to orders, if he was acting in the 
course of his employment {d) ; nor even that he was acting 
illegally (e). 

It has also frequently heen held that if the servant, 
although engaged all the while in the ordinary course of 
his employment, does some wanton act, the master is not 
liable ; but the contrary has also been held in many cases. 
The test is, whether the wanton act wtts done in the course 
of the employment or not, although the judgments of the 
courts do not always apply the test accurately (/) ; and, 



(d) Limpus v, London Omnibus 
Co., 1 H. & 0. 626 ; 32 L. J. Ex. 
34 (omnibuses racing). 

{e) See same case, per Grompton, 
J. 

(/) Yanderbuilt v, Eiohmond 
Turnpike Co., 2 N. Y. 479. (The 
captain of a yessel, sailing* in his 
proper course, wantonly ran down 
a Yessel. The master was held not 
liable, no doubt, because it was no 
part of his business to run down the 
vessel, but it was his ordinary duty 
to steer clear of it. He was dis- 
tinctly pursuing his own private 
ends.) Illinois Central By. Co. v, 
Downey, 18 HI. 259 (defendant's 
servants {wantonly) ran a train of 
cars over the plaintiff's team, and 
the master was not liable) . Limpus 
V. London Omnibus Co., supra, 
shows clearly the nature of the 
true test. Mr. Justice Wightman, 
who differed from the rest of the 
Court, did so upon the ground that 
racing with the rival omnibus was 
not, as a matter of fact, in the 
course of the servant's duty. A ser- 
vant, while driving his master's 
coach, got entangled with plain- 
tiff's, and struck plaintiff's horses. 



It was held that if he struck 
them wantonly the master was 
not liable : Croft v, Alison, 4 B. 

6 Aid. 590 ; and see McManus 
V. Crickett, 1 East, 106 ; Seymour 
V, Greenwood, 30 L. J. Ex. 327 ; 

7 H. & N. 350 ; Stevens v. Wood- 
ward, 6 Q. B. D. 315 (clerk to 
solicitors went into lavatory meant 
only for his employers and turned 
on the tap) ; see Bayley v. Man- 
chester Ry., supra (assault — a con- 
ductor of an omnibus violently and 
wantonly dragged a man out of the 
omnibus for being drunk; it was 
held that the act was in the course 
of the employment, and the master 
was liable) ; Ward v. Qen. Omni- 
bus Co., 42 L. J. C. P. 265 (negli- 
gence — question for the jury, 
whether an onmibus conductor 
struck a blow with his whip out of 
private spite or in furtherance of 
his master's business) ; North v. 
Smith, 10 C. B. N. S. 572 (negU- 
gence — the defendant's groom 
struck his spurs into horse just as 
he was passing plaintiff's waggon ; 
held, not liable) ; Lucas v. Mason,. 
L. R. 10 Ex. 251 ; 44 L. J. Ex. 
145 (assault — chairman ordered 
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indeed, it must always be difficult to do so. If the act done 
is one which is plainly in the course of employment, though 
the real motive is personal spite, the master is not exone- 
rated, as it would be obviously unfair to the injured party 
to start such a defence upon him, and, of the two innocent 
parties (the master and third party), it is more reasonable 
that the master should suffer (g). 

It should be borne in mind that where the act is inten- 
tional the question of negligence does not arise (h) ; yet the 
master may be liable in an action of tort (other than negli- 
gence) if such intentional act was within the scope of the 
employment. Generally, of course, if the servant did an 
intentional wrong it would be without the scope of his em- 
ployment, and the master would not be liable. 

It is somewhat doubtful what is the meaning of aa SLot 
being '^ wanton." If all that is meant is that the act is 
" very negligent " (i) the master is liable for negligence^ if 
it is within the scope of the employment ; and if what is 
meant is that it is " intentional," then the master is liable 
for tort (other than negligence), if it is within the scope of 
the employment. If the act is not within the scope of the 
employment the master is not liable. So that the master 
is liable in some form of action for all wrongful acts done 
within the scope of the employment, but if the act is inten- 
tional and within the scope of the employment, the form of 
the action is tort (other than negligence), but if it is 
unintentional, t. e., negligent, the form of the action is 
negligence. 

A difficulty always arises in determining whether the act 
done was in the course of employment, for the mere fact of 
the negligence is itself an indication of some variation in the 

persons making disturbanoe to be (A) Ante^ p. 2. 

brought before him ; held, not (t) See Limpus v, London Omni* 

liable). bus Co., supra (** wantonly, OBxe* 

{g) And see Shearman, s. 66, lessly, recklessly, and wilfully"). 
p. 85. 

S. Or 



82 



DUTIES OF MASTERS. 



course of employment, and the line between such variation 
and an absolute departure must often be very fine (k). 

It is said that ^' a master is not bound to anticipate a 
perfectly gratuitous trespass on the part o£a servant, such, 
for example, as his entering without necessity upon a 
stranger's land. No presumption of authority arises from 
the fact of the act having been done for the master's 
benefit or from his silence in regard to it" (/). The fact 
that the act done was for the benefit of the master, how- 
ever, must be some evidence of the act being done in the 
course of the employment (w), and if an illegal act be 
within the scope of the servant's probable authority, and 
be done for the master's benefit, the master would be held 
responsible («). 

Questions frequently arise as to whether the servant of 
the defendant was, at the time when the injury was caused, 
still in the defendant's service (o). 

The master is liable for the negligence of under-ser- 
vants employed by his servant by his authority, but this 
authority may sometimes arise by implication, and a ques- 
tion frequently arises as to whether such authority can be 
implied or not (p). 

Where the management of anything is conducted by 



{k) Pttryear v. Thon^son, 6 
Humph. 397, cited in Shearman, 
B. 66, note 3, where an overseer 
beat a slave and kiUed him, in- 
tending to do so. 

{I) Shearman on Negligence, s. 
62 ; citing Church v, Hanftfield, 20 
Conn. 284. See also Harris v, 
Nicholas, 5 Munf. 483 ; Lyons v» 
Martin, 8 Ad. & E. 612 (driving 
cattle into master's close and then 
distraining). 

(m) See Limpus f. General Omni- 
bus Co., ante, p. 80. 

(«) Att.-Gten. V. Siddon, 1 C. & 



J. 220. 

(0) Page V. Defries, 7 B. & S. 
137. A foreman of a wharf told 
defendant's servant (a lighterman) 
to remove a boat. Held, that he 
was still asting as defendant's ser- 
vant (overruling Lamb v, Palk, 9 
C. & P. 621). 

(p) Simmons v. Monier, 29 Barb. 
419 (servant employed another man 
to throw snow off a house, master 
held liable) ; Booth v. Mister, 7 0. 
& P. 66 (servant let another man 
drive his master's cart, master held 
liable). 
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another other than the owner, the owner is pnmd facie 
responsible. The owner may rebut this presumption by 
showing that the person engaged in the management was 
not his servant (^), but was the servant of somebody else (r). 
This may of course appear either from the plaintiff's own 
case or the defendant's, and may either be made to appear 
from direct evidence or from evidence as to the usual 
course of business. Thus, where it is the usual course of 
business to employ a contractor, to do certain work, no 
presumption arises that the work is being done by the 
servants of the owner of the property (s). 

The question who is the master of a person engaged in 
doing the act is one of frequent diiEculty (t), and the 



{g) Byrne v, Boadle, 2 H. & G. 
721 ; 33 L. J. Ex. 13 ; Scott v, 
London Dock Co., 3 H. & C. 696 ; 
34 L. J. Ex. 220. Also in casea 
of cabdriver and proprietor, see 
Fowler v. Lock, 41 L. J. C. P. 99; 
L. R. 7 C. P. 272 : King v, Spurr, 
L. B. 8 Q. B. 104 ; Venables v. 
Smith, L. R. 2 Q. B. D. 279 ; 46 
L. J. Q. B. 470; in cases of ship- 
owners and captains, see Steel v. 
Lester, 47 L. J. C. P. 43 ; L. R. 
3 C. P. D. 121 ; Laugher v. For- 
rester, 5 B. & C. 647 (owner of 
carriage hired horses from stable 
keeper who provided driver) ; Brady 
i\ Q^iles, 1 M. & Rob. 494 (question 
for the jury whose servant the 
driver is) ; quaere as to authority of 
this case, see Macdonnell on Mas- 
ter and Servant, p. 269 ; Quarman 
r. Burnett, 6 M. & "W. 499 (owner 
of carriage jobbing horses not 
liable for acts of driver, unless he 
orders him to drive in a particular 
manner, see McLaughlin v. Prior, 4 
M. & G. 48) ; DayreU v, Tyrer, 28 
L.. J. Q. B. 62 ; E. B. & E. 899 



(lessee of ferry hired tug and crew 
of defendant, plaintiff contracted 
with lessee, crew negligent, held 
defendant liable, see Fenton i\ 
Dublin Steam Packet Co., 8 Ad. & 
E. 835). It may here be observed 
that if the plaintiff chooses to accept 
compensation from the driver of 
the vehicle, under 6 & 7 Vict. c. 86, 
B. 28, he cannot afterwards recover 
against the driver's employers: 
Wright V. London Omnibus Co., 
L. R. 2 Q. B. D. 279. 

(r) Shields v, Edinburgh Ry . Co. , 
Hay, 254 (defendant lent a van to 
a person who put his own horee in, 
and drove by his own servant, held 
the defendants, although owntrs, 
were not liable). 

{sj Welfares. London & Brighton 
Ry. Co., L. R. 4 Q. B. 693; 38 
L. J. Q. B. 241. 

{t) Lucy V. Ingram, 6 M. & W. 
302; Genl. Steam Nav. Co. v. 
British & Colonial Steam Nav. Co., 
L. R. 4 Ex. 238, Ex. Ch. (pilot 
oompuLsorily taken on board, not 
servant) ; Corbin v. American Mills, 
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difficulty does not seem to be removed by saying that he 
is the master whose will the servant represents (w). 

"Where a master allows his servant to be hired by another, 
he remains liable to the hirer (x) and to strangers (y), for 
negligence of such servant; and even where that other 
himself selects the servants although the master might not 
be liable for mere incompetency, yet he would be so for 
negligence (2). If the master abandons all control over 
the servant, and all right to discharge him, and these 
rights are taken by the hirer, of course the servant be- 
comes the servant of the hirer. 

In order to render a person liable for the acts of another 
employed by him to do a lawful act, the relation of master 
and servant must exist {a). Where such relation does not 
exist (but the person employed is what is called a " con- 
tractor " ) it is presumed that the person employed was 
employed to do the act in a reasonable and careful manner, 



27 Conn. 274 (plaintLff contracted 
with defendant to build a dam 
with stone which he obtained as 
part payment of another contract 
to remove the stone bj blasting. 
He and his men were to be paid 
bj the day, the defendant furnish- 
ing the powder for blasting and 
superintending the building of the 
dam, but having no control over 
the blasting, held, not a servant) ; 
Stevens v. Squires, 6 N. Y. 435 (B. 
sent his porter to remove a box 
from A.*s store, which A. had sold 
to him. A. gave permission to re- 
move it, held, porter servant of B, 
not A.) ; Merrick v. Brainord, 38 
Barb. 674 (carrier employed a tow- 
boat, persons in charge negligent, 
held carrier liable) ; Murphy v, 
Caralli, 3 H. & G. 462 (warehouse- 
men having full control directed 



defendant's servants to pile bale of 
cotton, held, servants of ware- 
housemen only). 

(u) See Shearman, s. 73. 

{x) Holmes V, Onion, 2 0. B. 
K. S. 790 (thatching). 

(y) DalyeU v. Tyrer, El. B. & El. 
899 (crew hired, paid, and control- 
led by defendant, steamer let out 
to H., held, defendant liable). 

(z) Holmes v. Onion, supra. 

{a) The case of employing another 
to do an act from which injury 
must flow, unless care be taken, is 
considered in Ch. Ill, ; Bower v. 
Peat, L. R. 1 Q. B. D. 321 ; 46 
L. J. Q. B. 446 ; Tarry r. Ashton, J 
L. R. 1 Q B. D. 314 ; 46 L. J. Q. 
B. 260 ; Angus & Co. r. Daltun, 48 
L. J. Q. B. 225 ; L. R. 4 Q. B. D. 
162 ; 6 App. Gas. 740 ; Hughes r. 
Percival, 8 App. Gas. 444. 
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and if he does not do so, his employer is not answer^ 
able (6). 

' If the master himself interferes with the work he may 
render himself liable. The owner of premises employed a 
person to make a drain to the common sewer, and the 
workmen placed gravel on the highway to the injury of 
the plaintiflf. The owner had been informed of the danger 
and had promised to remove the heap. The person em- 
ployed paid a man for removing some of the gravel and 
charged the owner for such payment on account. It was 
held that the owner was liable, on the ground that he had 
himself interfered with the work {c). 

Where the employer of the contractor has no duties, 
but the contractor has, the contractor is liable ; but where 
the employer has a duty towards the plaintiff he cannot 
delegate its performance to a third party {d). A frequent 
illustration of this is found in cases of hiring of carriageSj 
where it is a question whether the driver is the servant of 
the owner, or whether if he was a contractor, yet the 
owner so interferes as to render himself liable (e). 

Care should be taken in applying this rule to avoid two 
errors. In the first place, it should not be forgotten that 
where a man has a personal duty to perform, he cannot 



(b) Butler v. Honter, 7 H. & N. 
826 ; 31 L. J. Ex. 214 (owner of 
house and builder). See remarks 
6f Lord Blackburn on this case in 
Hughes V, Percival, supra. Peachy 
9. Bowland, 13 0. B. 182 (man 
toiployed to make a drain ; but see 
Sadler v. Henlock, 4 El. & Bl. 670 ; 
24 L. J. Q. B. 138) ; Outhbertson 
V, Parsons, 12 0. B. 304 (commis- 
sioners employed steam tug, owners 
held not liable) ; Brown v. Accring- 
ton Cotton Co., 3 H. & 0. 611 
(building erected by contract, owner 
not interfering) ; Taylor v. Green- 
halgh, L. B. 9 Q. B. 487 ; 43 L< J. 



Q. B. 168 (surveyor of highways 
employed another person and his 
men, and did not interfere, held, 
they were not servants of defen- 
dant). 

{c) Burgess t^. Gray, 1 C. B. 678. 

{d) Hughes V. Perciyal, supra. 

{e) McLaughlin v. Pryor, 4 M. & 
Or. 48 (action for trespass in driving 
a carriage with postillions against 
the plaintiff's gig) ; Laugher v. 
Pointer, 6 B. & 0. 647 (defendant, 
owner of carriag^e, hired horses, 
owner of horses sent his driver who 
was negligent, held, defendant not 
liable). 
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escape its performance by leaving it to some one else to do, 
and in the above oases there was no duty delegated ; and in 
the second place, that if the person who has employed a 
contractor, has nevertheless impliedly promised the plain- 
tiff that a certain state of things exists (as that a stand or 
bridge is safe), it becomes such person's duty to see that it 
is safe, and he is liable notwithstanding he has employed a 
competent person (/). 

A " contractor " is one who engages to do a certain work 
for another, but is free to use such means to accomplish 
the result as he may see fit (^), and it is not conclusive 
evidence of service or no service whether he is paid by the 
day or by the job (A). The fact that a person employed to 
do any work is liable to dismissal by his employer, is 
strong evidence of his character as servant, and not con- 
tractor (?) , but not conclusively so (k) . But here, as in many 
other instances to which reference has already been made, 
the difficulty lies rather in the facts than in the law. Thus, 
sometimes, an employer limits the control of the person 
employed as to the mode in which the work is done, though 
not as to the choice of workmen ; or as to the choice of 
workmen, and not as to the mode of doing the work ; but 
it is not proposed, as stated in Chapter I., p. 6, to deal 
with questions of this sort which depend upon the con- 
structions of particular contracts rather than upon the law 
of negligence. 

The principle is now well established, both in England 
and America (/), although after a long course of conflicting 
decisions in both countries, that the employer of a " con- 

(/) See the cases post, Ch. III., (A) Per Crompton, J., Sadler v. 

B. 7, Corporations ; and see Francis Henlock, supra. 

V, CockereU, L. R. 6 Q. B. 601 ; (i) Blake v. Thirst, 2 H. & C. 20. 

39 L. J. Q. B. 291 ; Grote v. Chester See Charles v, Taylor, L. R. 3 0. 

Ry. Co., 2 Ex. 251. P. D. 492. 

(^) Allen V. Hayward, 7 Q. B. {k) Reedie v. North West Ry. 

960 ; Sadler v. Henlock, 4 El. & B. Co., 4 Ex. 244. 

570. {!) See Shearman, s. 79. 
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iraotor " is not responsible for the negligence of the oon« 
tractor or his servants (w), (where the work contracted to 
be done is not of itself dangerous) (»), or there is no duty 
incumbent upon the employer to do the thing himself (o). 

The same rule holds with respect to contractor and sub« 
contractor, if such sub-contractor is a contractor and not a 
servant (/))• 

The mere recommendation by the contractor's employer 
of a servant will not make him the servant of the employer, 
nor will the mere expression of a preference for one of the 
contractor's servants {q). 

As has been already said, where there is a duty imposed 
upon, or impliedly undertaken by, the employer himself, he 
is liable for the due exercise of such duty ; and where an 
obligation is imposed upon any person by law he cannot 
escape from it by employing a contractor. Thus, where 



(m) Allen r. Hayward, 7 Q. B. ' 
960 (makiiig a drain) ; Butler v. 
Hunter, 7 H. & N. 826 (architect 
employing contractor to puU down 
party-wall) ; Milligan v. Wedge, 
12 Ad. & E. 737 (butcher employing 
dioTer) ; Steele v. South Eastern 
By., 16 C. B. 650 (contractor cutting 
through road into drain) ; Reedie i;. 
L. & N. W. Ry. Co., 4 Ex. 244, 
Htpra (contractor making viaduct) ; 
Feaohey v, Rowland, 13 0. B. 182 
(earth heaped up by a contractor so 
as to be a nuisance). 

(») Tarry v. Ashton, antey p. 84. 
Or wrongful. SeeEllisv. Shefiaeld 
Gkui Ck>., 2 Ell. & Bl. 767 ; or na- 
turally leading to danger. See 
Bower v. Peate, anto, p. 84. 

(o) See infra, 

(p) Rapson v. Cubitt, 9 M. & W. 
710 (club committee, builder, gas- 
fitter; held builder not liable); 
Knight V, Fox, 6 Ex. 721 (railway 
company employed contractor to 



make line, sub-contractor to make 
bridge, sub-sub-contractor to sup- 
ply scaffolding, sub -contractor to 
supply lights for scaffolding; injury 
to plaintiff from negligt^nce with 
respect to scaffolding ; held sub- 
contractor not liable, as sub-sub- 
contractor, although a general ser- 
vant of the sub-cuntractor, was a 
contractor); Overton v. Freeman, 11 
G. B. 867 (defendant contracted to 
pave a district, sub-contract to pave 
a street, contractor finding stones 
and carts, stones negligently left in 
street, contractor not liable ; Peason 
V. Cox, L. R. 2 C. P. D. 369 (con- 
tractors built building and removed 
hoarding, sub-contractor*s men do- 
ing interior let tool fall, held con- 
tractor not liable). 

{q) Quarman v, Burnett, 6 M. & 
W. 499 (defendants asked for a 
particular driver; held, not their 
servant). 
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a statute ordered the ovrner of land to make a drain, and 
to refill it with earth, and the owner employed a contractor 
who neglected properly to refiU the drain, it was held that 
the owner and not the contractor was liable (r). And 
where there is a duty upon the lessee of premises not to 
leave a trap door open it is no answer that the servant of a 
coal merchant left it open (s). 

If the employer has in any way undertaken a duty in 
respect of the work which he has given to the contractor to 
do, he must, of course, perform such duty with reasonable 
care. And, if he undertakes to supply the contractor with 
things necessary for the prevention of injury to third 
parties, and injury arises from his neglect to do so, he will 
be liable (^). 

So, also, it has often been held that the employer has a 
duty to see that, after the contractor's servants have left off 
work, the works are left in a safe condition, so as not to 
injure strangers (w). 

Owners of real property are not liable for the negligence 
of " contractors," any more than the owners of chattels (a:), 
although for a long time it was held that they were. 

If the work which the owner orders the contractor to 



(r) Gray r. PuUen, 6 B. & S. 
970 ; 34 L. J. Q. B. 265 ; Pickardv. 
Smith (occupier of refreshment 
room liable for coal merchant's 
servants negligently leaving cellar 
grating open) ; Hole v. Sitting- 
bourne By. Co., 6 H. & N. 488 
(railway company to construct 
bridge by Act of ParUament to 
open without detaining vessels; 
contractor negligent and company 
liable) ; Mersey Docks Trustees v, 
Gibba, L. R. 1 H. L. 93 ; 35 L. 
J. Ex. 226, H. L. ; Tarry v. Ash- 
ton, L. R. 1 Q. B. D. 321 ; 45 L. 
J. Q. B. 446 ; Hyams v. Webster, 
36 L. J. Q. B. 166 ; and see " Cor- 



porations performing statutory 
duties," post J Ch. III., s. 7. 

(a) Pickard v. Smith, 10 C. B. 
(N. S.) 470. 

(t) Gilbert v. Beach, 5 Bosw. 
445. 

(tt) Smith V. Milne, 2 Dow, 290 
(person employed to plaster house, 
out hole into staircase and left it ; 
held, proprietor liable). 

{x) Gayford v, NichoUs, 9 Ex. 
702, overruling Bush v. Steinman, 
1 B. & P. 404. See also Keedie v. 
L. & N. W. Ry. Co., 4 Ex. 244 ; 
Knight V, Fox, 6 Ex. 721 ; Overton 
t;. Freeman, 11 C. B. 867. 
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^rform be wrongful, the owner will be responsible to third 
parties for the wrongful acts so done by the contractor and 
his servants (y). 

Where a person is the servant of the Government, as the 
Postmaster-General (2), the captain of a man-of-war (a), or 
of the public, as the surveyor of highways (ft), he is not 
responsible for the negligence of others in the same em-« 
ployment, and this, notwithstanding that no action can 
be brought against the principal. 



Section VI. — Sub-section III. 

The Emphyers^ LiaUlUy Acty 1880. 

The law having been laid down, as we have seen aniey 
p. 72, that a master is not in general liable to his servant 
for damage resulting from the negligence of a fellow- 
servant in the course of their common employment, and 
workmen and other servants having very much insisted 
upon the hardships involved in such a state of the law, a 
Bill was, after several attempts, passed in favour of the 
employed, and was entitled the Employers' Liability Act. 
There is, however, no provision in the Act to ensure the 
Operation of it as against a master who is willing and 
able to induce his servant to agree that the Act shall not 
apply to his service, and the statute is therefore open to 
all the objections so often urged against permissive legis- 



(y) Ellis 1;. Sheffield Gkts Co., 2 {a) Nicholson t^. Hounsey, 16 

tl. & Bl. 707. East, 384. 

(z) Lanet;. Cotton, 1 Ld. Rajm. {b) See per Blackbnm, J., in 

646; Whitfield t^.DespencerjCowp. Kersey Docks v, Gibbs, L. K. 1 
764. H. L. 93, at p. Ill ; 35 L. J. Ex. 

225 ; and see Public Officers, infra. 
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lation (c). It has been held that a workman can contract 
himself out of the statute, and that such contract is binding 
upon himself and his widow, suing under Lord Campbell's 
Act, where such contract is not induced by fraud or force, 
or made under duress, and is made on good considera* 
tion (</). Mr. Justice Field said that workmen, as a rule, 
were perfectly competent to make reasonable bargains for 
themselves {e) ; but, if this be so, it does not appear why 
any statute was needed, 

" At the time of the passing of the Act," said Mr. Justice 
Field (/*), " the law stood thus ; It was an implied term of 
the contract between employer and workman that the latter 
should not recover damages if he was injured by the 
negligence of a person (even a superior) in the common 
employment. Then the effect of section 1 was to do away 
with that term." " The effect of section 1," said Mr. Jus- 
tice Cave(^), "is that the workman may bring his action 
in five specified cases or classes (A), and the employer shall 
not be able to say in answer that the plaintiff occupied 
the position of workman in his service, and must therefore 
be taken to have impliedly contracted not to hold the 
employer liable. In other words, the legal result of the 
plaintiff being a workman shall not be that he has im- 
pliedly contracted to bear. the risks of the employment," 



(e) In a small book on the Em- 
ployers* Liability Act, by Mr. 
Thomas Bevan, -wiH be found a 
copy of a letter from Lord Justice 
BramweU to Sir Henry Jackson, in 
-which the Lord Justice, with his 
usual force, maintains that the 
Act is a mistake in many ways, and 
amongpst others, because the large 
employers of labour will contract 
themselves out of the Act, while 
the smaUer employers will be hit ; 
but I am inclined to think that it 
is the small employers who are 
especially the most negligent, and 



who ought to be made more caze« 
fuL 

\d) This yiew is also taken by 
Lord Bramwell in the letter above 
referred to. 

(e) The employer had contri- 
buted to a club an amount equal 
to the whole contributions of the 
men. 

(/) Griffiths V. Dudley (Earl), 
9 Q. B. D. 357, 363. 

(^) p. 366. 

(h) See Mr. Justice Field's judg- 
ment, p. 362. 
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I. e.y as far as tiie five specified classes are concerned, 
"With regard to other servants who are not within any of 
these five classes, but are fellow-servants in the common 
employment, the old common law rules apply. Thus, in 
Bobins V. Cubitt («), where a pail was lowered negli- 
gently by fellow-servants of the plaintiff, who were not in 
positions embraced by any of the above five classes, the 
employer was held not liable. The old common law rules 
would seem also to apply in any case where the proceed- 
ings are not taken under the Act (as by due notice, &c.), 
but are taken at common law. It was not intended, how- 
ever, that workmen should have a double remedy, and 
proceed for the same cause of action under the statute 
and at common law (J), The statute also only applies to 
" workmen " as defined by sect. 8 of the Employers' and 
Workmen Act, 1«75 (A-), and to railway servants (/). 
Therefore clerks, shopmen, timekeepers, &c., are ex- 
cluded. 

Seamen are not within this statute (m) nor are workmen 
in the service of the Crown, as they are not mentioned (n). 
Workmen includes workwomen (o) ; apprentices of a limited 
class are probably included {p). 



(0 46 L. T. N. S. 635. 

(j) Monday v, Thames Iron 
"Works Co., 47 L. T. N. S. 361 ; 
10 Q. B. D. 69. 

(fr) Sect. 10 of 38 & 39 Vict. o. 90, 
** the expression workman does not 
include a domestic or menial ser- 
vant, but, save as aforesaid, means 
any person who, being* a labourer, 
servant in hubbandrj, journey- 
man, artificer, handicraftsman, 
miner, or otherwise engaged in 
manual labour, whether under the 
age of twenty-one years or above 
that age, has entered into or works 
under a contract with an employer, 
whether the contract be made be- 



fore or after the passing of this 
Act, be expressed or implied, oral 
or in writing, and be a contract of 
service or a contract personaUy to 
execute any work or labour" : see 
post, p 93. 

(/) Sect. 8. 

(m) See 43 & 44 Vict. c. 16, s. 11, 
preserving the excluding words of 
the Employers* and Workmen Act, 
1876. 

(n) Maxwell on Statutes, p. 112. 

(o) 13 & 14 Vict. c. 21, 8. 4. 

(p) See ss. 6, 6, and 12 of the 
38 & 39 Vict. c. 90, Employers* and 
Workmen Act, 1875. 
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Section 1 of the text runs as follows : — 
** 1. Where after the commenoemeiit of this Act personal 
injury is caused to a workman 

" (1.) By reasoD of any defect in the condition of the 
ways, works, machinery, or plant connected with 
or used in the business of the employer ; or 
" (2.) By reason of the negligence of any person in the 
service of the employer who has any superintend- 
ence entrusted to him whilst in the exercise of 
such superintendence ; or 
" (3.) By reason of the negligence of any person in the 
service of the employer to whose orders or direc- 
tions the workman at the time of the injury was 
bound to conform, and did conform, where such 
injury resulted from his having so conformed; or 
. " (4.) By reason of the act or omission of any person in 
the service of the employer done or made in 
obedience to the rules or byelaws of the employer^ 
or in obedience to particulcur instructions given by 
any person delegated with the authority of the 
employer in that behalf ; or 
" (5.) By reason of the negligence of any person in the 
service of the employer who has the charge or 
control of any signal, points, locomotive engine, 
or train upon a railway, 
" the workman, or in case the injury results in death, the 
legal personal representatives of the workman, and any 
persons entitled in case of death, shaU have the same right 
of compensation and remedies against the employer as if 
the workman had not been a workman of nor in the service 
of the employer, nor engaged in his work." 

It will be convenient to consider the several sub-sections 
of the above section separately in their order. 

By sect. 1^ sub-sect. 1, where personal injury is caused 
to a workman {q) by reason of any defect (r) the work- 

(q) See sect. 8. nected with or ased in the business 

(r) In the condition of the ways, of the employer, 
works, machinery, or plant con- 
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man (s) shall have the same right of compensation and 
remedies against the employer as if the workman had not 
been a workman of, nor in the service of the employer, nor 
engaged in his work {t). 

By sect. 2, pub-sect. 1, such defect must have arisei^ 
through the negligence of the employer or of some person 
in his service entrusted with the duty of looking after sueii 
defects {ti) ; and by sub-sect. 3, if the workman knows of 
the defect and fails to give information to the employer or 
some superior person {x) his employer is not liable. - . ' 

Numerous cases have been decided upon the meaning of 
the word ^'workman" in the 4 Geo. IV. c. 34, s. 8 (y), 
(which is similar to the Employers' and Workmen Aot, 
1875, s. 8), and in the Truck Act, 1 & 2 Will. IV. c. 37 («). 
Probably the cases under the Truck Act do not give much 
assistance, as the statute is not referred to irx the present 
Act, and it was a penal not a remedial statute. 



(«) Or, in case of death, his re-t 
preeentative, &c, 

{t) As to the meaning of these 
last words in Griffiths v. Dudley, 
supra ; and see infra, 

(m) He need not be a superinten- 
dent over the person injured. 

{x) Unless he was aware they 
knew of the defect. 

(y) Hx parte Ormerod, 1 Dowl. 
& L. 825 (designer an artificer) ; 
£x parte Gordon, 25 L. J. M. G. 
12 (tailor employed by the job) ; 
£x parte Bailey, 23 L. J. M. C. 161 
(collier, personal service) ; Law- 
rence V. Todd, 14 C. B. N. S. 654 ; 
32 L. J. M. 0. 238 (iron ship- 
builder and six workmen) ; Davis 
V. Berwick, 30 L. J. M. 0. 84 (ac- 
count-keeper on a farm not a ser- 
vant in husbandry) ; Bramwell v» 
Pennack, 7 B. & 0. 536 (watcher 
under a Ji, fa, not a labourer) ; 



Hardy v, Ryle, 9 B. & 0, 603 (silk 
weaver at home not a labourer) ; 
£x parte Hughes, 23 L. J. M. G. 
138 (cook, dairymaid, and assisting 
at harvest work, servant ^i hup- 
btuidry). 

(2) Riley v. Warden, 2 Ex. 59 ; 
18 L. J. Ex. 120 (contractor under 
superior contractor not within Act) ; 
Sharman v, Sandars, 13 C. B, 166 ; 
20 L. J. G. P. 99 (contractor em- 
ploying others and sometimes 
working, not within) ; Bowers v. 
Lovekin, 6 E. & B. 584 ; 25 L. J. 
Q. B. 371 (butty colliers, within) ; 
Sleeman v, Barrett, 2 H. ^ G. 934'; 
33 L. J. Ex. 153 (butty colliers, not 
within) ; Ingram v, Barnes, 7 E. & 
B. 115 ; 26 L. J. Q. B. 82 (labourer 
making bricks under written con- 
tract for a railway contract, no 
contract for personal work, not 
within). 
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An omnibus conductor has been held not to be a '^work- 
man " within the Employers' Liability Act, since he is not 
a person to whom the Employers' and Workmen Act, 1875, 
applies, " being neither a labourer," " jonmeyman," nor 
person otherwise engaged in manual labour {a). 

As to what is a ** defect " within the meaning of this 
section, the cases in the note may be consulted (&). 

"It has been contended," said Field, J., in McOiffin 
V. Palmer* s Co. (6), "that there is a difference between 
*a way' and *the condition of a way,' and illustrations 
have been given to bear out this contention. The case 
Jias been put of a way perfectly well constructed, but 
lipon which on a frosty December morning water falls, 
fio that it gets into a dangerous state. I cannot help 
thinking that that would be a defect in the condition 
of the way, because the way is the thing which people 
walk upon, and the thing itself is actually altered. Taking 
the case of machinery, there the absence of oil does not, 
it seems to me, affect the permanent condition of the thing 
itself (c). Here the defect is not in the way, the defect 
is that some person carelessly put something on the way 
which he ought not to have put there. This was an 
obstruction. In a grant of right of way if such a case 
were brought forward the declaration would not have been 
that the way was defective, but that it was obstructed. 
Actions are brought sometimes against railway companies 
for their stations being in a defective condition —out of 

(a) Morgan v. London General ham v. Goodwin, L. T. Nor. 6, 
Omnibus Co., 12 Q. B. D. 201. 1881, p. 10 ; Heske v. Samuelson 

(b) McGifBn r. Palmer's Ship- & Co., 12 Q. B. D. 30 (condition of 
building Co., 47 L. T. N. S. 346; machine means condition with re- 
10 Q. B. D. 5 (something peima- spect to purpose to which it is ap- 
nent in the condition of the way) ; plied). 

Huxam v. Thoms, L. T. Jan. 28, [c) Surely the absence of oil 

1882, p. 227, Q. B. D. ; Langham might very materially affect the 

V. Young, L. T. July 30, 1881, condition of a machine, and as per- 

p. 233 ; Whitaker v. Bahnforth, manently as ice would affect a way. 
li. T. Sept. 10, 1881, p. 327 ; Top* 



THE employers' LIABILITY ACT, 1880. 95 

^' repcdr — but if an action were brought against a railway 
oompany for leaving a bucket on a dark night in a dark 
passage, surely it would not be alleged that this consti- 
tuted a defect in the way. I cannot help thinking, there- 
fore, that the construction to be put on sub-sect. 1 is that 
the defect must be something in the permanent, or quasi- 
permanent condition. Therefore without laying down any 
general rule, I think the present case does not fall within 
the section, and on this point the judgment will be re- 
versed." And Stephen, J., said, '^ A defect in the machinery 
would be the absence of some part of the machinery, or a 
crack, or any thing of that kind. A defect in the condition 
of the way, or works, or machinery, or plant, is certainly 
wider, but I do not think it veiy much wider. It means, 
I should be inclined to say, such a state of things that the 
power and quality of the subject to which the word 
'condition' is applied are for the time being altered in 
such a maimer as to interfere with their use. For instance, 
if the way is made muddy by water, or if it is made 
slippery by ice, in either of these cases, I should say that 
the way itself is not defective, but the condition of the 
way, by reason of the water which is incorporated with it, 
or from its being in a freezing state, is affected. We are 
asked to go a step further, and Mr. Wills is obliged to 
contend that any obstruction whatever, although it did not 
alter the condition of the way in the sense which I have 
described, nevertheless would amount to a defect in the 
condition of the way. That seems to me to lead to the 
use of language which would certainly be very unnatural. 
Suppose, for instance, a druuken man staggering along 
the road, could that be called a defect in the condition of 
the way P and, if not, would it make any diiBference if he 
were lying down dead drunk P If such an obstruction is 
not a defect in the condition of the way, I do not see why 
a piece of tap should be. I do not think we ought to put 
80 wide a construction on the words 'condition of the 
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in the service of the employer to whose orders («) the work- 
man at the time of the injiuy was bound to conform {k)j 
and did conform, where such injury resulted from his 
having so conformed, he can recover. 

If the workman is aware of the negligence, and fails to 
give information to the employer or some superior person, 
the employer is not liable. (Sect. 2, sub-sect. 3.) 

The defendant company had made a rule that no boy 
should drive a yan. A foreman in the employment of the 
defendants had ordered a boy to drive a van, and had 
offered him extra pay for doing so. The boy was thrown 
off and injured, and it was held that the foreman was not 
a person to whose orders the boy was, under the circum- 
stances, bound to conform, as there was a rule to the 
contrary effect, and the foreman had offered the boy 
money (/). 

By sect. 1, sub-sect. 4, where personal injury is caused 
to a workman by reason of the act {m) of any person 
in the service of the employer, done in obedience to the 
rules (n) of the employer (o), the workman shall have the 
same right, &c. 

Provided (sect. 2, sub-sect. 2) that if such injury arose 
from some defect, &c., in rules, &c., which are unapproved 
of, the employer will be liable, but if from some defect 
in rules, &c., which have been approved by authority, he 
wUl not be liable. 

The questions under this section would seem to be (1), 
was the act of his fellow servant which produced the injury 
to the workman done in obedience to rules or bye-laws of 

(♦) Or directions. (l) Bunker v. Mid. Ry. Co., 47 

{k) Laming v. Webb, L. T. L. T. 476. 
Feb. 4, 1882, p. 247. It was {m) Or omission, 

suggested in the course of the (n) Or bye-laws, 

debate on the bill in the House (o) Or in obedience to particular 

of Lords that a hodman would be instructions given by any person 

bound to conform to the orders of delegated with the authority of 

a bricklayer. the employer in that behalf. 
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the employer, or to particulax instruotions of the employer 
or his delegates P If it was in obedience to rules or bye- 
laws of the employer the next question would be (2), were 
such rules or bye-laws approved or acoepted by the 
authorities mentioned in sect. 2, sub-sect. 2 P If they 
were so approved or accepted, or if the act was done in 
obedience to particular instructions of the employer or his 
delegates, the question would be (3), were such rules or, 
bye-laws or such particular instructions improper or 
defective P 

By sect. 1, sub-sect. 5, where personal injury is caused 
to a workman (p) by reason of the negUgence of any 
person in the service of the employer who has the charge 
of any train (g), he can recover. 

If the workman is aware of such negligence, and fails 
to giye information to his employer or some superior 
person (r), the employer is not liable. (Sect. 2, snb- 
sect. 3«) 

A capstan man who could move trucks was held to be 
in charge of a train (s), and "trucks" were said to be a 
train, although no locomotive was attached {t), A man 
whose duty it was to adjust the points and wires of the 
locking apparatus, and to do repairs imder the orders of 
an inspector, who himself inspected the apparatus to see 
that the work was properly done, was held not be a person 
having "charge or control" of the points (w). The word 
" railway " includes a temporary railway used in the con- 

(p) By seot. 8 workman means {t) Cox i;. G^. W. By. Co., tupra, 

railway serrant. It would rather seem that one 

[q) Charge or control of any truck conld not be a ''train," and 

signal, points, locomotiye engine, it is eyen possible that two might 

or train upon a railway. not be considered a *' train." 

(r) Unless he is aware they knew (m) Gibbs v. Qt. W, By. Co., 

of it. L. R. W. N. May 6, 1883, p. 83 ; 

(») Cox V. G. W. Ry. Co., 9 Q. 48 L. T. N. S. 640. 
B, D. 107. 

h2 
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Btruotion of a permanent one {x)y and also inoludes a 
siding or goods station {y). 

The widow is, as we have seen, debarred from sueing 
where the husband has oontracted himself out of the Act (z). 
As has been noticed in note (/), ante, p. 96, the fact that 
the statute requires the plaintiff to give notice of defects 
does not prevent the employer from setting up some other 
form of contributory negligence on the part of the work- 
man as a defence to his claim {a). 

Sect. 2. " A workman shall not be entitled under this 
Act to any right of compensation or remedy against the 
employer in any of the following cases ; that is to say, 
" (1) Under sub-sect. 1 of sect. 1, unless the defect 
therein mentioned arose from, or had not been 
discovered or remedied owing to the negligence 
of the employer, or of some person in the service 
of the employer, and entrusted by him with the 
duty of seeing that the ways, works, machinery, 
or plant were in proper condition (b). 
" (2) Under sub-sect. 4 of sect. 1, unless the injury 
resulted from some impropriety or defect in the 
rules, bye-laws, or instructions therein men- 
tioned; provided that where a rule or bye-law 
has been approved or has been accepted as a 
proper rule or bye-law by one of Her Majesty's 
Principal Secretaries of State, or by the Board 
of Trade or any other department of the Govern- 
ment, under or by virtue of any Act of Parlia- 
ment, it shall not be deemed for the purposes of 
this Act to be an improper or defective rule or 
bye-law (c). 

(x) Doughty V, Pirbank, 10 Q. June 2, 1883, p. 99. 

B. D, 868. (b) Thia sub-seotion has been 

(y) Cox V, Q-. W. Ry. Co., aupra, discussed, ante, p. 93. 

(») ariffiths V, Dudley, aupra, {c) This sub-section has been dis- 

(a) Stuart r. Evans, L. R. W. N. cussed, ante, p. 98. 
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" (3) In any case where the workman knew of the 

defect or negligence which caused his injury, 

and failed within a reasonable time to give, or 

cause to be given, information thereof to the 

employer or some person superior to himself in 

the service of the employer, unless he was aware 

that the employer or such superior already knew 

of the said defect or negligence " (d). 

The words of this section are " some person superior 

to himself in the service of the employer." I suppose a 

bricklayer is superior to a hodman, but if* a hodman 

reported to a bricklayer would that be sufficient to render 

the builder liable ; ought he not to report to a foreman, or 

person to whom the builder has delegated his duties ? 

Sect. 3. " The amount of compensation recoverable 
under this Act shall not exceed such sum as may be found 
to be equivalent to the estimated earnings, during the 
three years preceding the injury, of a person in the same 
grade employed during those years in the like employ- 
ment and in the district in which the workman is employed 
at the time of the injury." 

This section may be regarded as a rough and ready 
mode of stopping the indiscretion of some juries. It was 
found in practice that in ordinary cases juries found three 
years' wages as compensation, and this has been taken as 
the limit under the Act. It is presumed that the old rules 
as to estimating the damages still remain, so that bodily 
suffering is a head of damage just as much as loss of wages. 
Sect. 4. " An action for the recovery under this Act of 
compensation for an injury shall not be maintainable un- 
less notice that injury has been sustained is given within 
six weeks, and the action is commenced within six months 
from the occurrence of the accident causing the injury, or, 
in case of death, within twelve months from the time of 
death : Provided always, that in case of death the want of 

(rf) See antey p. 96, note (/). 
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Buoh notioe shall be no bar to the maintenanoe of such 
action if the judge shall be of opinion that there was 
reasonable excuse for such want of notioe." 

This section requires notice to be given within six weeks 
from the injury. If such notice is not given then at the 
end of six weeks from the injury no action can be brought, 
even if the injuries have been dormant or have materially 
increased (d). Possibly such cases may be rare, but they 
might well be provided for. In case of death notice must 
be given within six weeks from the injury, unless the 
judge thinks there is a reasonable excuse ; so that if a 
man has been injured and has not given notice he loses 
his remedy, but if he dies in the seventh week from the 
injury his representatives can recover if a judge thinks fit. 
Secondly, the section requires an action to be begun within 
six months from the injury; but if the man dies, then 
twelve months from the death. Therefore, if a plaintiff 
gave notice within six weeks and did not commence an 
action tiU after six months, he would lose his right of 
action ; but if he then died from his injury in the seventh 
month, I presume his rights would revive, and his repre- 
sentatives might commence an action twelve months after- 
wards. There seems to be no sufficient reason for such 
complicated provisions. A section providing for a six 
weeks' notice and six months' writ, unless the judge should 
be of opinion that there was a reasonable excuse for not 
giving the notice or bringing the action within the time, 
would probably suffice. What is a reasonable excuse is 
left to the discretion of the judge, and each case will there- 
fore depend upon its own especial facts {e)r 

The notice must be in writing, for this section must be 
read with sect. 7 (/). 

(d) Unless in case of death. See promised compensation three times 
infra.' — ^held, no excuse). 

(e) Macey v. Hodson, L. T. (/) Moyle v. Jenkins, 8 Q. B. D. 
Dec. 24, 1881, p. 140 (defendant 116; Keen v. Millwall Dock Co., 
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It is of no oonsequence that knowledge is brought home 
to the defendant or that he was present at the aooident or 
gave money, &o. to the plaintiff after the injury was 
inflicted (g). The notioe in writing must be in aooordanoe 
with sect. 7. Where the letter which was relied upon as 
a notioe spoke of '^injuries received at your dock, particulars 
of which have already been communicated to your superin- 
tendent," Lord Coleridge (h) said : " It has been argued 
that anotice to satisfy this enactment canbemadeby a refer- 
ence in it to some other document. In my opinion it cannot. 
If the letter reUed on in this case had referred to son^e 
written document in which the nature and particulars of 
the injury were given, it would not, I should have 
thought, have been a compliance with the words of this 
enactment, which describe the notice as one and single, 
containing in it the incidents which the statute has required 
it to contain as a condition precedent to maintaining any 
action. This, however, is only my own opinion, and the 
point is one which it is not necessary to determine in 
the present case, as we are all agreed that the letter 
of the plaintiflE's solicitor which is here relied on does 
not incorporate with it, or refer to any written docu- 
ment, and is clearly not a notice in compliance with 
the requisites of the Act." Brett, L. J., said: " I agree 
that as a general rule the notice must be given in 
one notice, but I am not prepared to say that it would 
be fatal if it were contained in more than one notice. 
Suppose, for example, a person in his letter written on 
one day should describe fully the injury he had sus- 
tcdned, but should leave out his address, and he should 
the next day send a letter stating that in the letter 
I wrote yesterday I omitted to give you my address, and 
I now give it. If both these letters were written in 

8 Q. B. D. 482 ; Adams v, Night- (g) See the cases, supra. 

ingale, L. T. April 15, 1882, p. (A) Keen i;. Millwall Dook Co., 

424. supra. 



104 DUTIES OF MASTERS. 

timey and both served on the emplo jer, I am not prepared 
to say that the last might not be taken to inoorporate the 
first, and therefore, though not an accurate but an informal 
notice, it might be considered a notice within the meaning 
of the statute. If in the present case the letter of Mr. 
Bradley had referred to a written report, and to the date 
and particulars there giyen of the injury, I should not at 
this stage have said that there had not been a notice 
within the Act, but should haye desired a rule in oider 
that the matter might be more fully discussed. The letter, 
howeyer, only refers to a statement in words supposed to 
haye been giyen by the plaintiff to the defendant's inspec- 
tor, and not to a statement in writing, and is therefore not 
a notice within the Act, which in order to be such must, I 
agree, contain all the circumstances in writing." Holker, 
L. J., said : " I agree with my Lord, and on the same 
grounds which he has giyen, that there was no sufficient 
notice in this case. But I cannot say that a good notice 
might not be made out by one written document referring 
to another." 

It has been held that the notice need not particularly 
describe the cause of the injury, but it is sufficient if it 
states ^' in ordinary language the cause of the injury and 
the date at which it was sustained," and therefore the 
words "for injury to his leg" was held sufficient (h). It 
is perhaps singular that the judgments do not notice that 
no came of injury is mentioned at all in ordinary language 
or otherwise. The cause of action is probably roughly in- 
dicated by the words " injury to his leg." The cau^e of 
injury was the fall of a beam, &o., the bursting of an engine, 
&c., but there is no mention whateyer of any cause. The 
words of the Act should have been notice " of the injury 
and of the cause thereof." 

In a subsequent case, the notice was that the plaintiff 

(h) Stone r. Hyde, 9 Q. B. D. 76. 
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" was injured in consequence of your negligence in leaving 
a certain hoist unprotected, whereby," &c., the jury found 
that the negligence was in allowing the plaintiff to go 
alone on the hoist, but there was no negligence in leaving 
the hoist unprotected, and it was held that the notice was 
sufficient, as it sufficiently stated the " cause of injury," 
though not the " cause of action." Field, J., selid, " In 
determining whether the notice is good or not, the Court 
cannot enter into the question of proximate or remote 
cause. It is not necessary to state the cause of action, but 
only that which will enable the employer to have substan- 
tial notice of what has occurred, so that he may mate 
proper inquiries, and may come to trial prepared to meet 
the plaintiff's case." Cave, J., pointed out that the cause 
of injury was that the space between the cage of the hoist 
and the wall was left unprotected. The jury came to the 
conclusion that there was no negligence in leaving that 
space unprotected, because it was the duty of the mistress 
always to go with a child sent in the hoist (i). 

Sect. 5. " There shall be deducted from any compensa- 
tion awarded to any workman, or representatives of a 
workman, or persons claiming by, under, or through a 
workman in respect of any cause of action arising under 
this Act, any penalty or part of a penalty which may 
have been paid in pursuance of any other Act of Parlia- 
ment to such workman, representatives, or persons in 
respect of the same cause of action ; and where an action 
has been brought under this Act by any workman, or the 
representatives of any workman, or any persons claiming 
by, under, or through such workman, for compensation in 
respect of any cause of action arising under this Act, and 
payment has not previously been made of any penalty or 
part of a penalty under any other Act of Parliament in 
respect of the same cause of action, such workman, repre- 
sentatives, or person shall not be entitled thereafter to 

(») Clarkson v Musgrave, 9 Q. B. D. 386. 
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leoeiYe any penaliy or part of a penalty under any other 
Act of Parliament in respect of the same oaiue of action." 

Sect. 6. — " (1.) Eyery action for recovery of compensa- 
tion under this Act shall be brought in a county court, 
but may, upon the application of either plaintiff or defen- 
dant, be removed into a superior court in like manner and 
upon the same conditions as an action commenced in a 
county court may by law be removed. 

" (2.) Upon the trial of any such action in a county 
court before the judge without a jury one or more assessors 
may be appointed for the purpose of ascertaining the 
amount of compensation. 

'^ (3.) For the purpose of regulating the conditions and 
mode of appointment and remimeration of such assessors, 
and all matters of procedure relating to their duties, and 
also for the purpose of consolidating any actions under 
this Act in a county court, and otherwise preventing mul- 
tiplicity of such actions, rules and regulations may be 
made, varied, and repealed from time to time in the same 
manner as rules and regulations for regulating the prac- 
tice and procedure in other actions in county courts. 

" * County court * shall, with respect to Scotland, mean 
the * Sheriff's Court,' and shall, with respect to Ireland, 
mean the * Civil Bill Court.' 

" In Scotland any action under this Act may be removed 
to the Court of Session at the instance of either party, in 
the manner provided by, and subject to the conditions 
prescribed by, section 9 of the Sheriff Courts (Scotland) 
Act, 1877. 

'' In Scotland the sheriff may conjoin actions arising 
out of the same occurrence or cause of action, though at 
the instance of different parties and in respect of different 
injuries." 

The manner in which and the conditions on which an 
action may be removed in a county court to a superior 
court, are to be found in 9 & 10 Vict. c. 96, s. 90 ; 19 & 20 
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Vict. 0. 108, s. 38 ; 28 & 29 Vict. o. 99, s. 39. Actions 
may also be removed by certiorari (k). 

Sect. 7. " Notice in respect of an injury under this Act 
shall give the name and address of the person injured, and 
shall state in ordinary language the cause of the injury 
and the date at which it was sustained, and shall be served 
on the employer, or, if there is more than one employer, 
upon one of such employers. 

" The notice may be served by delivering the same to 
or at the residence or place of business of the person on 
whom it is to be served. 

" The notice may also be sorted by post by a registered 
letter addressed to the person on whom it is to be served 
at his last known place of residence or place of business ; 
and, if served by post, shall be deemed to have been served 
at the time when' a letter containing the same would be 
delivered in the ordinary course of post ; and, in proving 
the service of such notice, it shall be sufficient to prove that 
the notice was properly addressed and registered. 

" Where the employer is a body of persons corporate or 
unincorporate the notice shall be served by delivering the 
same at or by sending it by post in a registered letter 
addressed to the office, or, if there be more than one office, 
any one of the offices of such body. 

" A notice under this section shall not be deemed invalid 
by reason of any defect or inaccuracy therein, unless the 
judge who tries the action arising from the injury men- 
tioned in the notice shall be of opinion that the defendant 
in the action is prejudiced in his defence by such defect 
or inaccuracy, and that the defect or inaccuracy was for 
the purpose of misleading." 

(Ar) See County Court Praotioe by under the Employers' Liability Act 

Pitt-Lewis, p. 171 et seq. An ap- would be removed. Hunday i;. 

pHoation for a certiorari was re- Thames Ironworks Co., 10 Q.B.D. 

fused in one case on the ground 69 — Denman and Manisty, JJ. ; 47 

that if it were granted most cases L. T. N. S. 351. 
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This section must be read with seot. 4, ante, p. 101. 

" A notice under the Act must be delivered in such a 
manner that it is reasonable to expect that it will come 
to the defendant's knowledge in the ordinary course of 
business." Therefore, a notice left at the place of business 
after business hours, not in the letter box, but in a box 
used by the foreman, is not properly served (/). 

The section states that notice may be served by deliver- 
ing the same to or at the residence, &c., and in another 
paragraph "the notice may be served by post by a registered 
letter." At first sight this looks as if service by post must 
be by registered letter ; but the probable meaning is that 
notice may be served in the ordinary way, but if served 
by registered letter, proof of service is simplified. 

The concluding paragraph of the above section says that 
the notice shall not be deemed invalid by reason of " any 
defect or inaccuracy " therein, unless the judge who tries 
the case is of opinion that the defendant is prejudiced, and 
that the defect or inaccuracy was for the purpose of mis- 
leading. The omission of the date altogether was held to 
be a " defect or inaccuracy " within the section {m). 

Sect. 8. " For the purposes of this Act, unless the context 
otherwise requires, — 

" The expression * person who has superintendence en- 
trusted to him ' means a person whose sole or principal 
duty is that of superintendence, and who is not ordi- 
narily engaged in manual labour : 

" The expression * employer includes a body of persons 
corporate or unincorporate : 

"The expression * workman' means a railway servant and 
any person to whom the Employers and Workmen 
Act, 1875, applies" (w). 

{I) Adanujr. Nightingale, supra; D. 91. 
L. T. April 16, 1882, p. 424. («) This section has been dis- 

(#») Garter v. Drysdale, 12 Q. B. cussed, ante, pp. 91, 93. 
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Section VII. 
Duties of Servants. 

The question how far servants, as such, are liable to 
third parties is somewhat obscure. Practically it does not 
often arise, because if the servant is negligent the master 
is responsible, and the injured party will obtain a more 
satisfactory remedy against the master than against the 
servant. It is said that the servant is not liable for acts of 
nonfeasance or omission, but only for acts of misfeasance (o). 
Probably the difficulty will disappear if the nature of the 
duty incumbent upon the servant be considered. If the 
master has agreed with the third party to perform a certain 
duty, and the servant omits to perform that duty, the third 
party complains of the breach of contract by the master to 
which the servant is no party, and there is no duty upon 
the servant to perform the contract ; but if there be a duty 
upon a master to see that his carriage is driven properly (^), 
and a duty on a servant to drive it properly so as not to 
injure a third party, such third party may complain of the 
breach of either duty. 

It is said that one servant cannot maintain an action 
against another in a common employment (q). If the 
negligence of the fellow-servant be one of the risks which 
the plaintifE imdertook he cannot recover ; but unless such 
be the case there seems to be no good reason why one 
servant should not recover against another for negligence. 

As a general rule it seems that the person who actually 
inflicts the injury (whether he be the servant of another or 
not), is always himself responsible. The master who com- 

(o) Maodonnell on Master and 350. 

Servant, p. 254. (q) Abbro v. Jaquith, 4 Gray, 

{p) Hutchinson v. York, New- 99 ; Southcote v. Stanley, 1 H. & 

castle & Berwick By. Co., 5 Exch. N. 250, per Pollock, G. B. 
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mands a trespass, and the servant wh,o commits it, are 
responsible jointly for damages (r). 

A servant who merely hires labourers for his master is 
not responsible for their negligence. Either the labourer 
who does the negligent act, or the master, or both, may be 
sued, but not the servant who hired (a). But a clerk who 
directs workmen, or a contractor who employs them, is 
Kable (t). 



Section VIII. 

Neglect of Duties of Public Officers. 

Public ojHBcers are, as we shall see, in general bound to 
exercise more than ordinary care in the discharge of their 
duties (w), and all that is necessary to notice here is that a 
sherijffi in relation to the owner of the goods seized by him, 
is nothing more than a mere bailee, and is not bound to 
exercise more than ordinary care of them, so far as such 
owner is concerned ; but with regard to the person employ- 
ing him to seize, we shall see that he is bound to exercise a 
high degree of care (u). 

(r) Bates v. Pilling, 6 B. & 0. 38. (0 Wilson v. Peto, supra. 

(«) Stone V. Cartwright, 6 T. R. (w) Fost, Oh. III., s. 14. 

411 ; Wilson v. Peto, 6 Moore, 47. 
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Section IX. 



Negkct of Duties hy T^mstees, 

The Courts appear from the time of Eiohard the Second 
to have exercised a jurisdiction over trustees, compelling 
them to account to their cestui que trusts for their manage- 
ment of the trust estate (y). 

A trust was defined to be " A confidence reposed in some 
other, not issuing out of the land, but as a thing collateral, 
annexed in privity to the estate of the land, and to the 
person touching the land, for which cestui que trust has no 
remedy but by subpoena in Chancery " (z) . In truth, a trust 
was not recognized in the common law courts, and there 
appears to be no instance of a common law action against 
trustees for negligence («). And by the Judicature Act, 
1873, s. 34 (3), the execution of trusts, charitable or private, 
is assigned to the Chancery Division of the High Court. 
It is, since the Judicature Acts, of no importance what the 
old form of action would have been, and under the new 
procedure the facts would, sooner or later, show a neglect 
of duty in the execution of the trust which would be a 
matter for investigation in the Chancery Division. 

I have had great difficulty in deciding whether I ought 
not to place "trustees" amongst those persons who are 
bound to exercise something more than ordinary care. 
A trustee undertakes a serious responsibility, but often a 
very irksome one, from which he derives no reward or 



(y) See Lewin on Trusts, 7th ed. 
p. 1. 

(«) Co. Litt. 272 b. 

(a) Sometimes an attempt was 
made to make a trustee liable in 
assumpsit at common law ( Jeyon 
V, Bush, 1 Yem. 344 ; Smith v, 
Jameson, 6 T. B. 603) ; but the 
attempt was abandoned : see Bar- 



nadiston v, Soame, 7 State Trials, 
443 ; Sturt t;. Mellish, 2 Atk. 612 ; 
and see as to executors not being 
bailees at common law, Crosse i;. 
Smith, 7 East, 246; and as to ac- 
tions for specific legacies after 
assent, Williams on Executors, 
7th ed. 1933. 
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advantage whatever, and upon the whole, it should seem 
that ordinary care is expected of a trustee, or perhaps it is 
better to say, that amount of oare which his fiduciary 
position demands, for he appears to stand in a peculiar 
situation. Trustees often undertake their duties imwil- 
lingly, although they do so voluntarily, and though they 
derive no benefit, yet if they voluntarily undertake grave 
responsibilities, they cannot complain if they are held 
bound to perform them. 

It has been often said that a trustee must exercise the 
same care on behalf of his cestui que trust as he would 
exercise for himself, and not any greater care (6). This 
has been improved upon by saying the same amount of 
care that " an ordinary prudent man of business " would 
use in his own affairs (c), and this Mr. "Wharton would 
further amend by saying the same amount of care which 
a diligent paterfamilias would use {d). It is said by Mr. 
Justice Story {e) that " a trustee is bound to perform all 
acts which are necessary for the proper execution of his 
trust. But, by the English rule, as he is not allowed com- 
pensation for his services, he would stand in the position 
of a gratuitous bailee, and be responsible only for losses or 
improper execution of his trust in cases of gross negli- 
gence;" upon which Lord Justice Brett remarks that in 
this passage '^ gross negligence is the neglect of taking the 
same caxe which a person of ordinary prudence and skill 
would take of his own affairs " (/). 

"I think," said Jessel, M.R., "in modem times the 
Courts have not distinguished between assignees (in bank- 
ruptcy), executors, and trustees; but they have put them 

(h) Morley v, Morley, 2 Ch. 0. 2 ; 19. post ; In re Godfrey, L. B. W. 

Bridge v, Gummon, L. B. 7 Ch. N. June 2, 1883, p. 98. 

720; Att.-Gen. v. Dixie, 13 Ves. (rf) Wharton on Negligence, s. 

534. 618. 

(c) Speight V. Gaunt, 22 Ch. D. {e) Story on Contracts, s. 297. 

per Jessel, M. B., p. 739; per (/) Wilson v. Lord Bury, 6 

Lord Blackburn, 9 App. Cas. p. Q. B. D. p. 628. 
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all together and considered that they are all liable upon 
the same principles" (g), that is, that they are all bound to 
exercise ordinary care. 

In this treatise, questions of breaches of trust will not be 
discussed, for they are not a part of our subject. It should, 
however, be borne in mind that the Courts of Chancery 
have very frequently regarded with great strictness the 
execution of duties devolving upon trustees. It may be 
that negligence, which would give a right of action against 
a trustee, will not be ground for an action for breach of 
trust, and it is of course clear that a breach of trust may 
not be and generally is not a negligent but a wilful 
act. When, therefore, in a case decided in a Court of 
Chancery, we find the judge speaking of the negligence 
of a trustee we must bear in mind that he is perhaps 
only speaking of that neglect which amounts to a breach 
of trust, but not such negligence as would afford a ground 
for an action for damages for negligence. 

A trustee cannot be made liable for neglecting to per- 
form a trust of which he was ignorant (A). 

The principal duties of trustees in respect of the breach 
of which negligence may be charged against the trustee 
are : (1) the reducing the property into possession within 
a reasonable time, (2) the safe custody of it, (3) the proper 
investm*ent of it, and (4) the distribution of it. 

(1) Trustees must not delay in acquiring possession of 
the property of the trust (i). Executors are in the same 
position as trustees, and must get in the estate within such 
time as the Court under all the circumstances shall think 



{ff) Speight 1^. Gamit, 22 Gh. D. 538 ; Ex parte Ogle, L. E. 8 Ch. 

742 ; 9 App. Gas. 2. 711 (goods left with a bankrapt) ; 

{h) Youde v. Oloud, L. B. 18 Stone v. Stone, L. B. 6 Gh. 74 ; 

Eq. 634. and "Westmorland v, Holland, W. 

(t) Jacob V, Luoas, 1 Bea. 436 ; N. 1871, p. 124 (marriage settle- 

Gaffrey v. Darby, 6 Ves. 488; ments). 
Jones V. Higgins, L. B. 2 Eq. 

S. I 
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reasonable {k). And trustees and executors must see that 
the property is converted from bad or indifEerent security 
into good security, and such as is indicated by the terms of 
the will or trust {k). 

(2) A trustee ought not to allow his co-trustee to 
retain money in his hands for a longer time than is rea- 
sonable (/), or allow it to remain at a bankers instead of 
investing (m). 

As to the mode of carefully keeping securities and money, 
see Lewin on Trusts, pp. 271, 272. 

It seems to have been held that if trustees were de- 
frauded the loss would fall upon them, and not upon the 
cestuia que trust; and if their solicitor was negligent, they 
were answerable for not employing a proper person, and 
his negligent acts were theirs (n). So, if the trustee was 
deprived of some of the trust property by a forgery, the 
trustee was answerable for the loss (o). 

The above cases (p) are not overruled, but they are 
much shaken, by a very recent decision in the Court of 
Appeal, and it would appear that the old law before the 
above decisions {q) was in accordance with the most recent 
case. The 22 & 23 Vict. c. 36, s. 31, also provides for the 
exoneration of trustees from liability for th^ acts of ^* any 
banker, broker, or other person with whom any trust 
moneys or securities may be deposited," and "for any 



{k) See a number of oases ool- 
leoted in Lewin on Tnuts, 7th ed. 
p. 266 et aeq, 

(0 Brice i;. Stokes, 11 Yes. 319 ; 
Gregory v. Gregory, 2 T. & 0. 
313 ; Thompson v, Fmohf 22 Bea. 
316; Hendes v. Guedalla, 2 Johns. 
& Hem. 269. 

(m) Moyle v. Moyle, 2 B. & H. 
710; Johnson v, Newton, 11 Hare, 
160; Darke i;. Ifartyns, 1 Bea. 
626 ; Swinfen v. Swinfen (No. 6), 
29 Bea. 211 ; Rehden i;. Wesley, 
29 Bea. 213. 



{n) Hopgoodi). Parkin, L. B. 11 
Eq. 74, 79; Suttonf . Wilders, L. B. 
12 Eq. 373 ; Bostook v. Floyer, L. B. 
1 Eq. 26. See also per Selbome, 
L. C, in Speight v. Gaunt, 9 App. 
Cas. p. 11. 

(o) Eaves r. Hiokson, 30 Bea. 
136 ; Midland By. Co. v. Taylor, 
8 H. L. 0. 761. 

(p) Sutton t'. Wilders was not 
mentioned in the judgment in 
Speight V. Gaunt, infra, 

(q) Lewin on Trusts, p. 270; 
Ex parte Belchier, Amb. 218. 
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infiufEoieiioy or deficiency of any stocks, funds, or secu- 
rities, or for any other loss, unless the same shall happen 
through their own wilful default respectively." 

The law has recently been very fully and elaborately 
stated in the case of Speight v. Gaunt (r). The Master of 
the EoUs (Jessel), in the course of his judgment, said : — 

" In the first place, I think we ought to consider what 
is the liability of a trustee who undertakes an oflSce which 
requires him to make an investment on behalf of his 
cestui que trust. It seems to me that on general principles a 
trustee ought to conduct the business of the trust in the same 
manner that an ordinary prudent man of business would 
conduct his own, and that beyond that there is no liability or 
obligation on the trustee. In other words, a trustee is not 
bound, because he is a trustee, to conduct business in other 
than the ordinary and usual way in which similar business 
i. «»d«.M br-^Mnd m taLutiom of tt.» own. It 
never could be reasonable to make a trustee adopt further 
and better precautions than an ordinary prudent man of 
business would adopt, or to conduct the business in any 
other way. If it were otherwise, no one would be a trustee 
at all. He is not paid for it. He says, ' I take all reason- 
able precautions, and all the precautions which are deemed 
reasonable by prudent men of business, and beyond that I 
am not required to go ' (s). If, therefore, a trustee has 
made a proper selection of a broker, and has paid him the 
money on the bought-note, and, by reason of the default 
of the broker the money is lost, it does not appear to 
me in that case that the trustee can be liable (^). My 
view has always been this, that where you have an 
honest trustee, fairly anxious to perform his duty, and 
to do as he thinks best for the estate, you are not to 
strain the law against him to make him liable for doing 
that which he has done, and which he believes is right in 

(r) Speight t;. Gaunt, 22 Gh. D. («) At p. 739. 

727 ; 9 App. Gas. 2. (/) At p. 741. 

i2 
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the exeoation of his dnty, without yon have a plain case 
made against him. In oth^r words, you are not to exercise 
your ingenuity for the purpose of finding reasons for 
fixing a trustee with liability ; but you are rather to avoid 
all such hypercriticism of documents and acts, and to give 
the trustee the benefit of any doubt or ambiguity which 
may appear in any document, so as to relieve him from 
the liability with which it is sought to fix him. I think 
it is the duty of the Court in these cases where there 
is a question of nicety as to construction or otherwise 
to lean to the side of the honest trustee, and not to be 
anxious to find fine and extraordinary reasons for fixing 
him with any liability upon the contract. You are to 
endeavour as far as possible, having regard to the whole 
transaction, to avoid making an honest man who is not 
paid for the performance of an unthankful office liable from 
the failure of other people from whom he receives no 
benefit. I think that is the view which has been taken by 
modem judges, and some of the older cases in which a 
different view has been taken would now be repudiated 
with indignation " (u). 

Lord Justice Ldndley said : — *^ A trustee has no business 
to cast upon brokers or solicitors or anybody else the duty 
of performing those trusts and exercising that judgment 
and discretion which he is bound to perform and exercise 
himself. On the other hand, a trustee is not bound to do 
everything himseU. A trustee is entitled to ^nploy brokers 
and solicitors to do that which in'the ordinary course of 
business other people would employ brokers and solicitors to 
do. The real importance of this case is, that it lies between 
these two propositions — that a trustee cannot delegate his 
trust, and that, on the other hand, he is entitled to employ 
persons to do that which an ordinary man of business 
would employ an agent to do" {x). And again he says: — 
^^I wish most emphatically to say that if trustees are 

(«) At p. 746. (x) At p. 756. 
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justified by the ordinary oourse of bimness in employing 
agents, and they do employ agents in good repute, and whose 
fitness they haye no reason to doubt, and employ those 
agents to do that whioh is in the ordinary course of their 
business, I protest against the notion that the trustees 
guarantee the solvenoy or honesty of the agents employed. 
Suoh a doctrine would make it impossible for any man to 
have anything to do with a trust " (y). 

It will be observed, that the learned judges were careful 
to require of the trustee that he should exercise ordinary 
care (at the least) in selecting his broker, and there is no 
doubt, also, that he must exercise ordinaoy care in looking 
after the broker whom he employs and the property over 
which he exercises control (s). 

One trustee ought not to allow his co-trustee to have 
possession of the trust funds so as to enable him to dispose 
of them for his own benefit, and such trustee is liable for 
the illegal act of his co-trustee (a). 

In Mendes v. Guedalla {b) two trustees had committed 
a box to a third trustee (a stockbroker) to enable him to 
convert the securities into others, and it was held to be 
the duty of the two trustees to ascertain, when the box was 
returned to the bankers, that the new securities were safe 
in it. The Lord Chancellor said: — "I cannot for a 
moment adopt the argument in support of which so many 
authorities were cited, that a trustee is not liable for the 
tort of his co-trustee (c). Of course he is not liable if he 
takes proper precautions within reasonable time to ascer- 
tain what his co-trustee has done with the property, and 

(y) At p. 762. & Hem. 259. See remarks of Lind- 

(c) See judgment of Lord Fitz- ley, L. J., on this case in Speight 

gerald in Speight f^. Gkiunt, 9 App. r. Gaunt, supra. 
Gas. 28 ; the Lord GhanceUor, p. 6. {e) How far a trustee is liable 

(a) Lewis v. Nobbs, 8 Gh. D. for the tortious aot of his oo-trustee 

691. See, however, Butler t^. Butler, is not a question of negligence 

7 Gh. D. 116. merely, but one of agency gene- 

{b) Mendes v. Guedalla, 2 Johns. rally. 
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takes pcoper steps to leooYer any that has been made away 
with. But here nothing of the kind was done. The 
matter was allowed to deep withont any attempt to asoer- 
tain that the tnist property was seooie . • • Knowing 
that s new fond was to be acquired he (the trustee) must 
haye known it to be Us duty, in the exercise of that 
ordinary prudence whidi a man uses in his own affairs, to 
see that such new fund had been actually acquired. No 
man of ordinary prudence, who has intrusted his broker to 
buy stock for him, would trust merely to the broker's 
statement, and omit to take any steps to ascertain whether 
the stock has actually been bought. At least a person 
who did so would not be a man of ordinary prudence in the 
sense in which this Court understands the term." 

(3) It is improper for a trustee to lend money on personal 
security (d) unless he is Teiy expressly authorized to do 
BO {e) ; but in general the question of what a trustee may 
invest in is one of construction of the trust deed or of 
Acta enabling trustees to invest (/). 

A trustee, even where the investment of the fund is left 
in his absolute discretion, must invest in permanent 
securities, and not in such as pay a high rate for a short 
time and are then paid off at a lower price (y). 



((/) Adye v, FemUeteau, 1 Gox, 
24 ; Baike r. Mantjn, 1 Bea. 525 
Kebk V. Thompson, 3 B. G. G. 112 
Gloagh V. Bond, 3 M. & Gr. 496 
Pooock V. Beddington, 5 Yes. 799 
Watte V. Giidksume, 6 Bea. 18S 
Orayes v. Strahan, 8 De Qer^ IC 
ft a. 291. 

(e) Forbes r. Boss, 2 B. G. G. 
430; Paddonv. Bichardson, TDeG. 
M. ft O. 563 ; Pooock v. Beddmg- 
ton, 5 Yes. 799 ; BetheQ f^. Abia- 
ham, L. B. 17 £q. 24 (American 
funds and stocks) . See Pickaid r. 
Anderson, L. B. 13 £q. 603 ; Boss 
V. Godsall, 1 Y. & G. G. G. 617 



(option to refuse to inyest on per- 
sonal securitj) ; bnt see Gadogan 
c. Esser, 2 Drew. 227 ; BeaocLuk 
r. Ashbnmham, 8 Bea. 322; Lang- 
ston r. Om^ant, G. Goop. 33 (trust 
money lent to a tiada^). 

(/) See Ijewm on Tnists, p. 281 
0t 9eq. ; Lewis v. Nobbs, 8 Gh. D. 
691. SdUng oat of the tiiree per 
cents, and inyesting in a stock 
mortgage is not justified by the 
nsoal powers to Tsiy securities: 
Whitney r. Smith, L. R. 4 Gh. 
513. 

{g) Stewart r. Sanderson, L. B. 
10 £q. 26. 
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It is also imprudent for a trustee to take a second 
mortgage (A), 

Trustees must not retain money in their own hands 
which by the trust they ought to invest strictly in public 
Junds alone (»), and if they do they may be liable either to 
find the money or the amount of stock which they ought 
to have purchased; but where there is any option as to 
investments then they are only liable for principal and 
interest and not for stock which they might have pur- 
chased (A;). 

A trustee cannot lend trust money upon mortgage upon 
a valuation made by or on behalf of the mortgagor, and 
ought to employ a valuer upon his own behalf (/), and if 
trustees are directed to purchase real estate, they must 
have it valued and see that the title is good {m). Where 
trustees send a London surveyor to value an hotel in the 
country, and on his advice, without any further inquiry, 
although the nature of the advice given should have led 
them to make some, advanced money on mortgage of the 
hotel, and the hotel turned out to be of less value than 
the money advanced, though the valuer had valued it at 
double that sum, the trustee was held accountable for the 
money (n). 

As a general rule, if trustees be guilty of unreasonable 
delay in investing or transferring the fimds, they will be 
liable for interest and costs (o). 

(4) The trustee ought to satisfy himself beyond doubt 

(A) See Lewin on Trusts, p. 302. (m) Eastern Counties By. Co., 5 

(«) Shepherd v. Mouls, 4 Hare, H. L. 0. 363 ; Ex parte Goyemors 

604. of Christ's Hospital, 2 H. & M. 

{k) Bobinson i;. Bobinson, 1 De 168. It is said they should never 

G. if. & G. 256. See further as purchase mthout getting the legal 

to cases where the Court will make estate. Lewin on Trusts, p. 466. 
the trustee pay up what the money {n) Budge v. Gummow, L. B. 

would have amounted to if pro- 7 Ch. 719 ; Campkin v. Barton, 

perly invested. Lewin on Trusts, W. N. June 16, 1883, p. 110. 
p. 308 et aeq, (o) Lewin on Trusts, p. 310. 

(1) Ingle t^. Partridge, 34 Bea. 412. 
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before he parts with the trast money who are the parties 
really entitled to it {p)y and he will be held liable to any 
party who can establish a better claim than the one to 
whom he paid over the money (g), even if he acted on 
advice of counsel (r). He is not, however, chargeable 
with interest if he made a bond fide mistake («). 

(i>) LewinonTnists, p. 316. In Gh. 280. 
case of doubt he should applj to (r) Doyle v. Blake, 2 Soh. & 

the Court under the Trustees Belief Lef . 243. 
Acts. («) Saltmarsh v, Barrett, 31 L. 

(q) Ex parte Norris, L. B. 4 J. Ob. 783. 
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CHAPTER III, 

NEGLECT OF DUTIES REQUIRING MORE THAN ORDINARY 

CARE. 



Section I. 

We proceed now to the investigation of those classes of 
cases where the law demands something more than ordi- 
nary care. We have seen (a) that the law demands this sort 
of care where a person is acting for his own benefit alone, 
or professes to have greater skiU, or where a higher degree 
of duty has been undertaken, or where the law deems it 
for the public benefit to require a greater amount of care. 

Amongst ordinary duties requiring no particular skill or 
care per se^ and yet requiring the greatest, by reason of 
their performance being for the sole benefit of the per- 
former, are — Oratuitous loan or commodatum in the case of 
the Bailee, Where a man lends another something, not 
desiring any return for it, he may justly expect that great 
care will be taken of the thing lent by the person to whom 
he lends it (6). The bailor, on the other hand, is not bound 
(as we shall presently see, post^ Ch. IV.) to take great care 
that the thing which he lends is not hurtful to the person 
to whom it is lent. 

(a) Ante, Gh. I., p. 11. 916 ; Addison on Gontraots (8th 

(h) Coggs V. Bernard, 2 Baym. .6d.)> 350. 
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The bailee is the person benefited by the loan, and the 
bailor has a right to demand from him something more 
than ordinary care. This is one of the principles deriyed 
by our law from the Boman law, and which has already 
been mentionedi antey p. 11. 

" The borrower is bound," says Holt, C. J., " to use the 
strictest care and diligence to keep the goods, so as to 
restore them back again to the lender ; because the bailee 
has a benefit by the use of them ; so that if the baQee be 
guilty of the least neglect, he will be answerable ; as if a 
man should lend another a horse to go westward and the 
bailee go northward, if any accident happen to the horse on 
the northern journey, the bailee will be chargeable (b). 

So, also, wherever a person does something for his own 
advantage, he must take something more than ordinary 
care to avoid injuring the rights of another. Thus, a per- 
son occupying property is bound, as we shall see (e;), to 
take care that he deals with it so as not to injure persons 
being where they have a right tohe {d). 

Persons who take money for admission to public places, 
stands at races, &c., are bound for many reasons to 
exercise great care; for, firstly, there is great obvious 
danger in the fact that a crowd will probably be attracted 
to the place, and they have therefore undertaken a duty 
demanding great care ; and it is, secondly, a thing done 
mostly for the benefit of the owner ; and, thirdly, it is the 
duty of persons who invite the public into such places to 
see that they are safe {e). Nor can such persons shift their 
responsibility by saying that they employed a competent 

{b) CoggB V. Bernard, 2 Baym. Q. B. 285 (bridge oyer railwaj) ; 

915. Soott V. London Dock Co., 3 H. & 

(e) Post, 8. 2. C. 596 ; 34 L. J. £x. 17 (sugar 

(d) Tarry v, Aahton, L. B. 1 bag faUing upon cnstom-lioiise 

Q. B. D. 314 ; 45 L. J. Q. B. 260 officer lawfoUy on premises). 

(hanging lamp over highway) ; {e) Francis v. CockereU, L. B. 5 

Kearney p. London, B. &S. G. By. Q. B. 501 ; 39 L. J. Q. B. 291. 

Ck>., L. B. 6 Q. B. 759 ; 40 L. J. 
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yet the faot of the defendant not being paid for his 
oontraotory for the duty is of a positive kind, and cannot be 
delegated (/). There is, as we have said (^), in every 
invitation a sort of implied warranty of safety, by which 
the person invited is put off his guard, and prevented from 
examining with caution the position in which the inviter 
has placed him. 

A volunteer also, that is to say, a person voluntarily 
doing something, although not paid for doing so, nor 
requested, is bound to take more than ordinary care, for he 
has chosen to intrude himself into the affairs of another. 
It is otherwise, as we shall see, if he undertakes to do 
something in order to save a loss (e). 

It would seem to be the law that wherever a person 
undertakes to perform a service (or is what the Boman 
law called a mandatory) he is bound to bring to the per- 
formance of such service that amount of skill and care 
which the service reasonably demands, and which, by 
accepting the service, he has undertaken to supply {k) ; and 
this is so, whether the mandatory is paid for his services 
or not (/). In the report of a judgment of Willes, J., in 
the " Law Journal " (w), that learned judge says : " In 
the case of a gratuitous bailment, it is said if you employ 
a man of no skill to ride your horse, he is bound to use 
such skill as he possesses, and that you can require no 
more, and that he is liable for gross negligence in that 
sense. But if you employ a man to ride your horse who 
professes to be a groom, he would be answerable unless he 
had competent skill in horse riding." But although this 
may be the English law, as it certainly was the Boman, 



(/) See Corporations, post^ Negligenoe. 
Gh. III., 8. 7, and Master and {k) See GriU v. General Iron 

Servant, ante, pp. 74, 86. Screw Co., L. B. 1 0. P. p. 612, 

(ff) Ante, Ch. II., s. 2. per Willes, J. 

(i) Post, Ch. rV. See Wharton, (/) See ante, p. 11, note (y). 

8. 69, s. 634. Ajs to injury to a (m) Grill v. General Iron Screw 

Yolunteer see Ch. V., Contributory Co., 36 L. J. C. P. at p. 330. 
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services would, not mmaturally, influence the mind of a 
jmy, althongh, logically speaking, it ought not. If it be 
the law that the fact of the seryioes being gratuitous does 
not alter the degree of care required, then whether 
gratuitous or not the mandatory is bound by the law to 
exercise skilly and whether he has done so is a matter of 
fact unaffected by the legal question. 

There is no doubt that where it is evident that persons 
hold themselves out to be persons of skilly they are bound 
to exercise Bkill (n). In Jones v. Bird (o), Bayley, J.| 
says : ^^ It is not enough that the defendants have acted 
bond fide and to the best of their skill and judgment. They 
are bound to conduct themselves in a skilful manner, and 
the question was most properly left to the jury to say 
whether the defendants had done all that any skilful person 
could reasonably be required to do in such a case " (/?). 

Of this class are corporations who undertake the per- 
f ormance of difficult duties in consideration of the benefits 
bestowed upon them by their charter or statute {q)\ 
directors of companies (r) ; carriers (s) who undertake 
responsible and difficult duties (beyond their liability 
at common law), though as we shall see as to carrying 
passengers, they appear to be performing a duty attended 
by serious danger, and may be classed amongst those 
persons who are dealing with dangerous goods. So, 
also, ship managers, as far as they are carriers of passen- 
gers. Physicians, surgeons (^), &c., would appear to 
belong to both classes; but innkeepers (t/), solicitors (t?), 
bankers (a?), and public officers (y) are persons who have 

(n) As to ordinary skilled work- {q) Pott^ s. 7. 

men see the remarks ante^ p. 25. (r) Post, s. 8. 

(o) Jones V. Bird, 5 B. & A. 837. («) Post, s. 9. 

{p) Cited by Blackbnm, J., in {i) Post, s. 11. 

deliyering the opinions of the (»] Post, s. 10. 

judges in Kersey Docks v. Gibbs, (v) Post, s. 12. 

L. R. H. of L. 113 ; 34 L. J. Ex. \x) Post, s. 13. 

!225 ; and see Grill r. General Iron (y) Post, s. 16. 
Screw Co., supra. 
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undertaken duties, not indeed dangerous to life or limb, 
but difficult to perform, and involving a high degree of 
care. 

Where persons possess or use dangerous things they are 
bound to exercise more than ordinary care in their control 
of them, and, indeed, in some cases, as we shall see, to keep 
them safe at their peril. Of this class are persons keep- 
ing dangerous animals (2), dangerous goods (a), gas ((), 
machinery (c), and oaxriers of passengers (rf). 

Somewhat similar to the case of possessing or using 
dangerous things is that of a man pursuing a course of con- 
duct which is likely to prove dangerous, and although such 
course of conduct may be perfectly legal, or even for the 
public good, yet he is bound to exercise more than ordinary 
care in the presence of a danger known to himself. Thus, 
where a man, perhaps for some very good reason, is driving 
upon his wrong side of the road, he is bound to use more 
than ordinary care to avoid collision (e). 

Also, as we have seen, a man who employs a contractor 
or some independent person to do a dangerous thing, is 
responsible for any negligence in the contractor (/). Thus, 
where the owner of a house adjoining the plaintiff's em- 
ployed a contractor who negligently cut into a party-wall 
to fix a staircase; it was held that the employer was 
liable, the fixing of the staircase being part of a hazardous 
operation {g) . " The law," said Lord Fitzgerald, " has been 
verging somewhat in the direction of treating parties 
engaged in such an operation as the defendant's, as insurers 
of their neighbours or warranting them against injury. It 

(«) Post, B. 3. 1 Q. B. D. 321 ; Tany v, Ashton, 

(a) Foatf 8. 4. 1 Q. B. D. 314 ; Angus f;. Dalton, 

{b) Fosty 8. 6. 3 Q. B. D. 86 ; 4 Q. B. D. 162 ; 

{e) F&sty 8. 6. 6 App. Cas. 746. 
id) JPbtt, 8. 9. W Peroival v, Hughes, 9 Q. B. D. 

(e) Puckwell v. Wilson, 6 0. & P. 441 ; 8 App. Cas. 443 ; Sturges v. 

375, ante^ p. 29. TheologioalEd.Soc.,39Amer.B«p. 

(/) Ante, pp. 84,87; Bowerr.Peate, 463. 
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has not, however, reached quite to that point. It does de- 
clare that under such a state of circumstances it was the 
duty of the defendant to have used every reasonable pre- 
caution that care and skill might suggest in the execution 
of his works so as to protect his neighbour from injury, and 
that he cannot get rid of the responsibility thus cast on 
him by transferring that duty to another. He is not in the 
actual position of being responsible for injuiy no matter 
how occasioned, but he must be vigilant and careful, for he 
is liable for injuries to his neighbour caused by any want 
of prudence or precaution, even though it may be culpa 
hvissimaJ^ 

Where a positive duty is imposed by statute, it should 
seem that something more than ordinary care is required of 
the person who has to perform it, and it is certain that such 
person cannot shield himself by saying that he employed a 
competent person (contractor or other) to perform it (h). 

So, also, where a statutory duty has to be performed by 
the defendant, the plaintiff has a right to calculate upon its 
due performance, and, when it is not performed, to infer 
that the occasion for its performance has not arisen, and to 
act on that inference (t), being put ofE his guard by the 
conduct of the defendant. 

Upon the other hand, where a statute imposes a duty 
with the object of preventing a certain class of mischief, a 
neglect of such duty cannot be made the foundation of an 
action by a person who has by such neglect suffered an 
injury of a different kind (k). 

Common carriers are made liable, as it is said, by the 
custom of the realm, that is to say, that the law deems it 
expedient that they should be held strictly liable for the 

(A) Greyf'. Fallen, 5 B.&S. 970; less, 43 L. J. Q. B. 185; L. B. 

84 L. J. Q. B. 265 ; and Bee s. 7, 7 H. L. 12 (gates of leyel oroBSLng 

Coiporation performing statutory to be closed by statute left open), 
duties. {k) Otonia r. Scott, L. B. 9 Ex. 

(«} North Eastern By. v. Wan- 125. 
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safety of the goods oommitted to their oaxe. Their duties, 
as such oommon carriers, are therefore without the soope of 
this work (/), for they are liable without any negligence 
being shown ; but, even where this absolute liability does 
not attaoh, we shall find that they are expeoted to exercise 
a high degree of care. 

The contract to carry passengers is not within the duties 
of a common carrier, and carriers of passengers are not 
therefore insurers, and it has eyen been thought that the 
carrier of passengers ought only to be called upon to use 
ordinary care; but it is plain that, for the same reason 
that carriers of goods are held liable for slight negligence, 
BO also are carriers of passengers, viz., because the law 
thinks it expedient to compel carefulness in the interests of 
the public {m). 

One obvious reason why the law thinks it expedient, in 
the case of conmion carriers, to compel carefulness is, 
because of the confusion and loss of property which would 
arise if carriers of goods were negligent ; and one obvious 
reason why the law thinks it expedient to compel careful- 
ness in carriers of passengers is because of the danger to 
human limb and life if such carriers were negligent. 
There are, no doubt, many other reasons ; but, whatever 
the reasons may be, we think it is plain that the law 
demands something more than ordinary care from carriers 
of passengers. 

Thus it is plain, we think, from the cases cited post^ 
" Carriers,*' s. 8, that the Courts have treated the carriage 
of passengers by stage coach as a matter of serious public 
concern; and although they seem to mbq the words 
" ordinary care " and " due care " as synonymous, yet it is 
pretty plain that the judges seem to have thought that 
some considerable degree of care, to say the least of it, 

(0 See 8. 8, Gamers. 379 ; 88 L. J. Q. B. 169 ; and see 

(m) Bedhead f^. Midland Ry. Co., ante, p. 4. 
per Blaokbum, J., L. B. 4 Q. B. 
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ought to be observed (n). It is to be considered that the 
passenger is there by invitation and has paid his f are, and 
therefore the coaoh-owner has undertaken to provide, not, 
indeed, for his safety in all events, but a considerable 
degree of security. So, also, it is clear that a considerable 
degree of care has been required of coach-owners in pro- 
viding a safe conveyance (o), so that they have been held 
liable even for latent defects {p). 

The reader is now referred to the following sections in 
which the cases are collected, where, as it appears to the 
author, more than ordinary care seems to have been de- 
manded. The reader will be pleased to remember that the 
language of the judges will not entirely bear out the 
doctrine that more than ordinary care has been demanded, 
the words " ordinary "• and " reasonable " being used, but 
evidently (as the author thinks), in many cases, as meaning 
ordinary and reasonable under the circumstanceSy that is to 
gay, more than ordinary and reasonable in ordinary cir- 
cumstances. 



Section II. 

Neglect of Duties of Owners and Occupiers of 

Heal Property. 

The neglect of their duties by the owners of property 
has been more fully discussed in a former chapter (^), and it 
is only necessary here to point out how far such owners are 
boimd to exercise something more than ordinary care in 
dealing with their property so as not to injure another. 

It is said that something more than ordinary care is 

(n) Bedhead v. Midland R7. Co., & P. 414. 
8upra, (p) Sharp v. Grey, 9 Bing. 467. 

(0) Bremxner v, Williams, 1 0. (q) Ch. II., a. 2. 
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required where a man is using his own property for his own 
private advantage or pleasure (r). It seems, however, not 
free from douht whether, if a man uses his property for his 
own advantage in an ordinary manner and so as not to be 
reasonably likely to involve danger he would be bound 
to exercise more than ordinary care ; but if he used his 
property in an extraordinary manner for his own advan- 
tage (s) or so as to be likely to involve danger (t) he would 
be clearly bound to exercise something more than ordinary 
care. In these latter cases where persons undertake extra- 
ordinary matters or matters likely to involve danger they 
must be assumed to undertake to exhibit skill or to use 
extraordinary care {u) and cannot excuse themselves by 
delegating their duty to some one else {x). 

The first proposition, however, "although doubtful, I 
think may be supported. In principle it would appear 
to be correct, and Mr. Campbell (y) cites authorities to 
justify that position. The cases cited by him, however (2), 
are those in which the Court presumed negligence from the 
mere fact of the accident, and he assumes that to be equiva- 
lent to saying that evidence of slight negHgence is suffi- 
cient ; and he argues that some positive and dlect evidence 
of negligence ought to have been adduced to prove ordinary 
negligence. But the explanation is that there is a differ- 
ence between slight evidence of negligence and evidence of 
slight negligence, and so far from saying that evidence of 
slight negligence would be sufficient, Cockbum, C. J., pre- 
sumed a want of ordinary care in the railway ca.se, and 
Channell, B., made the same presumption in Byrne v. 
Boadle. These cases were decided upon the principle of the 

(r) CampbeU, s. 13, p. 16. (^) Campbell, bs. 14, 16, 16. 

(«) Fletcher r. Hylands. {z) Kearney v. L. B. & S. G. By., 

(Q Clerk v. Chambers ; Bower f;. L. B. 6 Q. B. 411 ; 6 Q. B. 769 ; 

Peate, L. B. 1 Q. B. D. 321 ; 46 Soott v, Liverpool Book Co., antey 

L. J. Q. B. 446. p. 83; Byrne v, Boadle, ante, p. 83; 

(m) Clerk v. Chambers, supra, Briggs t^. Oliyer, 36 L. J. Ex. 163. 

(x) Bower v. Peate, supra, 

S. K 
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suudm rei ipM loquitur (a), and, when the fact was onoe 
allowed to be evidenoe of negligenoe at all, it might be 
evidenoe equally in most of the cases of slight, ordinaiy, or 
gross negligence. The better way, as it is again submitted, 
is to point out that in these cases there was a duty upon 
the defendants, who for their own advantage were using 
their property in a manner which might cause injury, to 
exercise something more than ordinary care, and the 
question is, did they reasonably fulfil that duty. 

The grantee of a market who takes a toll for his own 
benefit incurs an obligation to maintain the market in a 
state reasonably fit for the purpose for which it was 
granted (6), and if he erects an obstruction {c) which 
causes danger to the property or persons who frequent the 
market he is as mu(^ liable as one who does so on a 
highway. 

The same principle applies to the conduct of railway 
companies with respect to level crossings. With respect 
to implied invitations by them to persons to cross, as by 
leaving their gates open when they are by statute ordered 
to keep them shut, &c., their duties will be discussed pre- 
sently {d). But apart from their statutable duty they are 
by running trains upon a level crossing using their pro- 
perty in a manner likely to cause danger, cuid it is their 
duty to exercise something more than ordinary care (e). 



{a) Heepoat, Oh. VI. 

{b) Per Lush, J., Lax r. Dar- 
lington (Mayor of), 48 L. J. Q. B. 
143 ; aff. on app. L. B. 5 Ex. D. 
28 ; 49 L. J. Ex. 105. 

{c) Defendants had placed some 
low spiked railings round a statue 
in the cattle market. 

(d) Next pages. 

{e) Manchester S. Y. By. Go. v» 
Fullarton, 14 0. B. N. S. 54 (engine- 
diiyer blowing oS. steam) ; Stubley 
V. L. & N. W. By. Co., L. B. 1 



Ex. 13; 35 L. J. Ex. 3 (placing 
no watchmen) ; see also Bilbee v. 
L. B. & S. 0. By. Co., 18 C. B. 
N. S. 684 ; 34 L. J. C. P. 182 (100 
trains passing in the day) ; Cliff v. 
Mid. By. Co., L. B. 6 Q. B. 268 
(omission to keep a gatekeeper). 
See, howeyer, Skelton v. L. & N. 
W. By. Co., L. B. 2 C. P. 631, 
posty Ch. v., Contributory Negli- 
gence (ring which fastened gate 
not on post, but goods train stand- 
ing on the crossing, held on the 
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So, also, as we have seen (/), railway oompanies are 
bound to prevent sparks flying from their engines upon 
the lands adjoining their lines, so as to cause injury, unless 
they are protected by the powers granted to them by Par- 
liament, and where they are so protected, they must still, 
as I think, use something more than ordinary care to pre- 
vent damage from a cause so likely to be dangerous (g). 

Where a person invites another upon his premises it 
should seem that he is bound to exercise more than ordi- 
nary care ; even although the coming upon the premises 
may be partly for the benefit of the person invited, for he 
has taken upon him a duty of a high degree {h). If the 
person giving the invitation gives it for his own benefit 
alone it is clear that he will be answerable for what is 
called slight negligence ; or, to speak more correctly, he 
is bound to exercise something more than ordinary care. 
But even where the invited person derives benefit from 
coming upon the premises, he seems to be entitled to the 
exercise of something more than ordinary care on the part 
of the inviter. Thus where the person invited comes upon 
the premises in the execution of a contract with the inviter, 
and it is for the advantage of both that he should come 
upon the premises, the inviter has taken upon himself a 
higher degree of duty than if the person upon the pre- 
mises were a mere licensee, or mere guest (/), to whom 
he would only be liable for something in the nature 
of a trap, as we have seen (k)^ or, perhaps, for ordinary 
negligence. 

The reason of this seems to be that the invitation puts 

wbiole no ixiTitation, and contribu- (A) Campbell, s. 32 ; Sheaiman, 

tory neglig^oe in plaintifi). 499a, p. 694. 

(/) Ante, p. 41. (») Holmes v. N. E. Ry. Co., 

{p) Jones V. Festiniog By., L.B. L. B. 4 Ex. 264; 88 L. J. Ex. 

3 Q. B. 738 ; 37 L. J. Q. B. 214 ; 161 ; Southoote v. Stanley, 1 H. 

Vanghanv. Taff Vale By. Co., 6 & K. 247; 26 L. J. Ex. 839; 

H. & N. 686 ; but see ante, p. 41, Francis v. Oookrell, ante, p. 122. 

note (ft). (k) Ante, Oh. II., s. 2. 

k2 
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the plaintiff off his guard, implying some sort of warranty 
of safety (/) ; so that it is the more inonmbent upon the 
inviter to use great care. The question of invitation is 
commented upon in the judgment of Brett, M. B., in 
Heaven r. Pender (see Appendix A). 

A question often arises as to whether there has in fact 
been an invitation, or whether the person coming on the 
premises is only what is called a bare licensee (m). 

Thus in the ordinary case of a customer going into a 
shop to purchase goods {n) there is an invitation, and the 
customer has a right to expect to be taken care of (o), and 
the same is the case of passengers by railway who, as we 
shall see (p), have a right to expect not only that the pre- 
mises are safe, but also that the carnages are safe. The 
same rule applies to wharfs and docks, as we shall see {q)y 
and to all cases where persons by their conduct hold out to 
others that they may safely come upon their property. 
Thus where ferrymen put down a slip from the ferry to 
the shore for a horse to be led across (although they did 
not profess to take care of horses) and the rail was negli- 
gently loose and broken, it was held they were liable ; 
Maule, J., saying, '' suppose it was the duty of one to 
provide another with a chair, I apprehend that duty could 
not be said to be fitly and adequately performed by pro- 
viding him with a chair having a tenpenny nail driven up 
through the bottom of it (r). 
I And where a person makes a pathway and permits it to 



(/) North-Eastem Co. v. Wan- 
less, L. B. 7 H. L. 12 ; 43 L. J. 
Q. B. 186. Bee also D. W. & W. 
By. Co. V, Slattery, L. B. 3 App. 
Cas. 1156. 

(m) John V, Bacon, L. B. 5 
0. P. 437; 39 L. J. C. P. 366; 
Batohelor v. Fortesoue, 11 Q. B. D. 
81. 

(n) See Indermaur v. Dames, 



L. B. 1 C. P., per Willes, J., p. 
287; 2C. P. 311; 36 L. J. C. P. 
181; Holmes v, N. E. By. Co., per 
Bramwell, B., supra. 

(o) Chapman i;.Bothwell, El. Bl. 
& El. 168. 

{p) Post, carriers, s. 9. 

(q) Foitf wharfs, sab.-s. 2. 

(r) Willoughby v. Horridge, 12 
C. B. 742. 
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be used to his house he invites all persons who have any 
reasonable ground for ooming to his house to use the path- 
way, and he would be responsible for neglecting to fence 
off dangerous places (s) . So, also, where a contract has been 
entered into, and the plaintiff comes upon the premises in 
pursuance of the contract, he comes by invitation {t). 

Where the plaintiff, a licensed waterman, came upon the 
premises to complain of a barge being improperly navi- 
gated, and was referred by defendant's man to the foreman, 
and, while on his way to see him, he was injured by the 
fall of a bale of goods, it was held that whether he was 
there by invitation or was a bare licensee the defendants 
were liable, but in the judgment of the Court he was there 
by invitation (w). 

Where a railway company is bound by statute to shut 
the gates of a level crossing while a train is approaching, 
and omits to do so, it invites persons to cross the line, and 
thereby puts them off their guaxd (x), and is liable for the 
injuries which ensue. The question of "invitation" or 
not, is a question of evidence into which we need not enter 
at greater length. The question chiefly considered here is, 
when an invitation has been shown what sort of negligence 
will render the inviter liable for damages. 



(«) Lancaster Canal Co. v. Far- 
naby, 11 Ad. & E. 243, perTindal, 
O.J. 

{t) Holmes v. N. E. Ry. Co., 
L. R. 6 Ex. 123 ; 40 L. J. Ex. 
121 ; Indermanr v. Dames, L. B. 
2C. P. 311; 36L. J. C. P. 181. 

(m) White t;. France, L. B. 2 
0. P. D. 308 ; 46 L. J. C. P. 823. 
See also Smith v. Steele, L. B. 
10 Q. B. 126 ; 44 L. J. Q. B. 60 ; 



Smith V. London and St. EAtherine 
Docks, L. B. 3 C. P. 326; 37 
L. J. C. P. 217 ; Wright V.London 
and N. W. By. Co., L.B. 1 Q.B.D. 
252 ; 45 L. J. Q. B. 570. 

{x) N. E. By. Co. v. Wanless, 
L. B. 7 H. L. 12 ; 43 L. J. Q. B. 
185 ; see also Stapley v. L. B. & 
S. E. By. Co., L. B. 1 Ex. 21 ; 35 
L. J. Ex. 7. As to level crossings, 
see Bailways Clauses Act, 1863. 
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Section II. — Sub-section L 
Chimera of Docks^ Wharf s^ 8fc. 

Where a person, oprnpany (y), or corporation (2), is in- 
trusted by statute with the execution of certain duties and 
is authorized to receive tolls, they are liable for negligence 
in the performance of those duties, and it should seem are 
bound to take more than ordinary care (a). " The common 
law imposes a duty upon the proprietors, not perhaps to 
repair the canal or absolutely to free it from obstruction, 
but to take reasonable care so long as they keep it open for 
the public use of all who may choose to navigate it, that they 
may navigate it without danger to their lives or property" (ft). 
They have no right with a knowledge (or culpable igno- 
rance) of the dangerous condition of the dock to keep it 
open and invite the vessels into peril by holding out that 
upon payment of tolls, any ship may enter and navigate 
the dock (c). It is immaterial whether or not they are 
bound by their Act to repair, or whether the premises or 
works are vested in or constructed by the defendants {d). 

" The subject using a port or market, is not a mere 
licensee ; he is exercising a right as one of the public for 



(y) Lancaster Canal Co. v. Par- 
naby, II Ad. & El. 223 ; see Cor- 
porations, Ch. III., 8. 7. 

(z) Mersey Bocks v, Gibbs, L. B. 
1 H. of L. 93 ; 36 L. J. Ex. 226. 

{a) See Campbell, p. 36, 2nd ed. 
In so far as a statutory duty is 
neglected, the law wiU be found 
treated of under the title, Corpora- 
tions, see Ch. III., s. 7. 

{b) Lancaster Canal Co. v, Par- 
naby, supra, at p. 242 ; Mersey 
Books V. Penhallow, 7 H. & N. 
329, Exoh. Ch. ; 30 L. J. Ex. 329 



(accumulation of mud in dock) ; 
L. B. 1 H. L. 93 ; 36 L. J. Ex. 
225. 

(e) Gibbs v. Trustees of Liver- 
pool Books, 3 H. & N. 164, Exoh. 
Ch. S. C. Mersey Bocks v. Gibbs, 
L. R. 1 H. L. 93 ; 35 L. J. Ex. 
226. 

(rf) Winch r. Conservators of the 
Thames, L. R. 9 0. P. 378; 43 L. J. 
C. P. 167, Exch. Ch. diss, Cleasby, 
B. (towing path not constructed by 
or vested in defendants). 
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whose benefit the port or the market was made, and is 
entitled to haye a free and safe passage in the one case, 
and a safe standing place in the other " (e). 

It makes no difEerenoe that the dooks are in the hands 
of a corporation, who derive no profit personally from the 
tolls, which are devoted to the maintenance of the works 
and the payment of the debt contracted in their execution, 
and in case of any surplus are reduced for the benefit of 
the public (/). 

It does not matter whether the obstruction which causes 
the injury to a vessel using a dock is one which has grown 
up in a channel, once well cleared, or whether such channel 
was opened for public use before the obstruction was 
cleared away (^). 

The care required of dock and wharf owners seems to be 
the same with respect to all persons expressly or impliedly 
invited upon their premises, whether they are using the 
dock for the purposes of a dock or not (h). 

The duties of harbour and pier masters, and others, are 
defined by the 10 & 11 Vict. c. 27 (The Harbours, Docks, 
and Piers Clauses Act, 1847) (t). Their masters, the 
trading docks companies or corporations, or trustees, are 
liable for their negligence, and not merely for negligence 
in their appointment or choice of such officers (A*). 

In a recent case the plaintiff's ship, while going through 



(tf) Ter Lush, J., Lax t;. Dar- 
lington (Mayor of), 48 L. J. Q. B. 
143. AS, on App. 49 L. J. Q. B. 
105 ; L. B. 6 Ex. D. 28. 

(/) Hersey Dooks f^. Gibbs, supra, 

($r} Thompson v, North Eastern 
Ry. Co., 31 L. J. Q. B. 194. 

{h) Mauley t;. St. Helen's Canal 
Co., 2 H. & N. 840 (bridge opened 
for boat passenger on highway fell 
in) ; Smith v. London Docks, L. B. 
8 C. P. 826 (phuntifl inyited by 
■hip's ofiBoer, gangway insecare) ; 



White V. France, L. B. 2 0. P. D. 
308 ; 46 L. J. 0. P. 823 (plaintiflP 
told to go to wharf, bale of goods 
fell) ; Lowi;. GrandTrunkBy.Co., 
39 Amer Bep. 831 (custom house 
officer) ; see these cases, ante, p. 138. 

(t) And see 24 & 26 Vict. c. 46 ; 
26 & 26 Vict. cc. 19, 69. For Boyal 
Dockyards, see 28 & 29 Vict. c. 126. 

{It) Mersey Docks v. Gibbs, supra, 
commenting on Metcalfe v, Heth- 
rington, 11 Exoh. 267. 
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a channel from one harbour to another, over all of which 
the defendants had control, stmok against a sunken wreck. 
It was provided by 40 & 41 Vict. c. 16, s. 4, that " where 
any yessel was sunk so as to be in /^ opinion of the 
authorities a danger to navigation the authority might 
remove it, &c." These words were held to be permissive 
only. But a private Act provided that the defendants 
were to receive certain dues for the purpose of maintain- 
ing, &c., the harbours and channel, and it was held that 
these words imposed a duty to remove the wreck (/). 



Section m. 

Neglect of Duties of Owners of Dangerous Animals. 

We have seen, ante^ Ch. U., s. 3, that owners of '^savage " 
animaLs, such as lions, tigers, &c., must keep them at their 
peril, and also that the owners of ordinary ** tame '' ani- 
mals must exercise the ordinary care with respect to them 
which is suited to their particular nature and habits. 
There is, however, a class of animals differing from each 
of these, and which we have denominated ^^ dangerous." 
We intend by this expression those kind of animids which 
may be and often are, as a class, dangerous (such as bulls), 
and also those particular animals of which the class may be 
harmless, but the animal itself is not so (as dogs or cats). 
We have also remarked that where the class of ammal is 
harmless the owner is not answerable in an action of neg- 
ligence for injurious acts done by his particular ftTn'm al, 
contrary to the nature and habits of its dass, imless he 
was aware of such mischievous disposition (m), in which 

(/) Doimant v. Fumess By. (m) Mason t;. Keeling, 1 Ld. 

Co., L. B., W. K. April 21, 1883, Baym. 606 ; Bnzendin v. Shazpe, 
p. 72. 2 Salk. 662 (bull running at a 
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oase the law says he must, as in the case of a savage 
animal, keep it at his peril (n). Where the question of 
scienter arises and the liability becomes absolute, the ques- 
tion of " negligence " does not arise. 

It therefore remains only to consider the oase where a 
person has the control of animals which are notoriously 
** dangerous" ; and it seems most reasonable that he should 
exercise with respect to them something more than or- 
dinary care. He has undertaken to control a sort of 
animal which notoriously demands more than ordinary 
care, and accordingly the law imposes a corresponding 
duty upon him. The particular acts necessary to control 
such an animal will vary according to circumstances. 
Where an agister of cattle placed the plainti£P's horse in a 
field where a bull was in the habit of coming, and the bull 
gored the horse, it was held that there was negligence, 
although the agister was not aware that the bull was 
vicious. There was " a contract to take reasonable care, 
and the doctrine of scienter ought not to be extended to a 
contract to take reasonable care " (o). 

Horses in a street also require more care than in a 
country road, for they may take fright and injure the 
passers-by {p). A bull in a street has been said to require 
the utmost care (9), in a field it would require less ; but in 
any case it is submitted that something more than the 
ordinary care required to control animals of a harmless or 
domestic character must be used. It seems to be doubtful 
whether a bull is a dangerous animal (r). 

In the argument in Mason v. Keeling (s), cases are men- 
tioned where an action was held maintainable without 

man) ; Ooz v. Borbidge, 13 G. B. {q) Fioken v. Jones, 28 Gal. 618; 

N. S. 430 ; 32 L. J. G. P. 89 but see infra,- TUlett v. Ward, 10 
(horse kidking ohild). Q. B. B. 17. 

(fi) Ante, p. 63. (r) See Wbarton, s. 910. 

(o) Smiths. Gook,l Q.B.D. 79. (<) Mason v. Keeling, 1 Ld. 

{p) Lyndh v, Nordin, 1 Q. B. Baym. 606. 
38, was a case of this sort. 
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alleging seienter^ viz., a oase of a pair of young horses ; an 
ox getting loose from a stall; a monkey biting a ohild; 
and a dbained fox; and it was replied that, whatever 
might be the case with respect to those animals, a dog is a 
domestic animal, and does not require such a guard to be 
set over it as other animals which are not so familiar to 
human kind, and consequently may be supposed to be 
more easily irritated to do mischief. And in the judgment 
of Holt, 0. J., it is said " For there is a great difference 
between horses and oxen in which a man has a valuable 
property and which are not so familiar to mankind, and 
dogs. The former the owner ought to confine, and take 
all reasonable precaution that they do no mischief, other- 
wise an action will lie against him ; but otherwise with 
dogs before he has notice of some mischievous quality." 
In TilkU V. Ward an ox was being driven though the 
streets and entered the open doorway of the plaintiff's 
shop and damaged his goods. The County Court judge 
found that there was no negligence, and the Divisional 
Court held that the defendant was not liable. They said 
that the owner of ammals in a field is bound to keep them 
from trespassing, but when an mjmy is done by them 
whilst on the highway or on imf enced land immediately 
adjoining the highway, the owner is not liable unless 
negligence is proved («). It has been held, however,. that 
a scienter must be proved to make a man liable for his bull 
runmng at another man (t) ; and the same has been held 
with respect to rams (u). In the case of a monkey (.r), it 
seems that the sort of knowledge which would affect the 
defendant's liability was more one of general knowledge 
of the propensities of that kind of animal, though particular 
knowledge was no doubt alleged. 

(«) TiUett V. Ward, 10 Q. B. D. (u) Jaokson f . Smithson, 16 M. 

17. & W. 661. 

(0 Hudson V. Roberts, 6 Ex. (x) Majv, Bordett, 9Q. B. 101. 
699 ; 20 L. J. Ex. 299. 
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Section IV. 
Neghct of Duties by Otcners of Dangerous Ooods, Sfc. 

There can be no doubt that the owners or controllers of 
dangerous goods are bound to exercise more than ordinary 
care, as for instance in the use of a gun (y), or in the use 
of fireworks (z) ; for they have not only taken upon them 
a matter or business requiring great care, but the law, 
having regard for human life and safety, demands great 
care from them. This policy of the law applies, as we 
have already pointed out, to other matters besides dan- 
gerous goods, viz. : to a dangerous use of real property (a). 
It may even be doubted whether in some cases it would 
not be held that a man must keep dangerous goods at his 
own peril. "Where a prudent man would reasonably fore- 
see great danger there he would also exercise great care, 
and culpable negligence is, as we have said (6), doing an 
act which a reasonably careful man would foresee might 
be productive of injury and which he would abstain from 
doing. 

So persons are bound to use the very greatest care in 
the use of poisonous drugs (c), or highly explosive ma- 



(y) Dixon r. BeU, 6 M. & S. 198 
(allowing g^l to take a gfun), and 
Bee per Lord Denman in Lynch v, 
Kurdin, 1 Q. B. 29 ; Deane t;. 
Clayton, 7 Taunt. 489 (defendant 
intentionally, not carelessly, put dog 
spikes in his wood, trespass) ; but 
see Jordin v. Crump, 8 M. & W. 
782 ; Eott v. Wilkes, 3 B. & Aid. 
304 (spring guns); Bird v. Hol- 
brook, 4 Bing. 628 (spring gun, 
plaintifl trespasser)' ; Shearman, 
fls. 24 and 687; see theee cases 



commented on in Lynch v. Nurdin, 
1 Q. B. 29 ; and in Clark v. Cham- 
bers, 47 L. J. Q. B. 429 ; L. B. 3 
Q. B. D. 327. 

(z) See Scott v. Shepherd, 2 W. 
Bl. 892 (trespass by throwing a 
squib) ; King v. Ford, 1 Stark. 421 
(negligence in schoolmaster allow- 
ing pupils to use fireworks). 

(a) Ante, p. 129. 

{b) Ante, p. 1. 

{e) Shearm. s. 592. In Thomas 
et uxor V. Winchester, 6 K. Y. 397, 
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tesnalB{d)f or materials otherwise dangerous or destruo- 
tive {e)y and of the same class of oases are those of placing 
a dangerous instrument upon a highway (/). 

Numerous statutes have been from time to time passed, 
inflicting penalties upon persons carelessly dealing with 
dangerous goods, but these are beyond the scope of the 
present work, which deals only with those breaches of 
duty for which a right of action arises, and not with ques- 
tions of public safety and police (g). The imposition of 
penalties does not take away the right of action, if such 
a right exists apart from the statute; but it does not, 
perhaps, follow that where a statute orders something to 
be done and imposes a penalty, that a right of action is 
given (h). 



the defendant sold through his 
assistant a bottle of belladonna for 
dandelion to a druggist, who sold 
it to another druggist, who sold to 
the female plaintiff, and defendant 
was held liable for negligenee on 
the gfround (amongst others) that 
he was bound to exercise more 
than ordinary care. In Heayen v. 
Pender, Brett, M. B., said he 
doubted whether the case of Thomas 
V. Winchester did not go too far ; 
see his judgment in Appendix A. 

{d) Shearm. s. 692; Garter v. 
Towne, 98 Hass. 667. 

{e) Brass t^. Maitland, see per 
Orompton, J., 6 El. & B. 470 
(chloride of lime stowed in yessel) ; 
Farrant t;. Barnes, 11 C. B. N. S. 



663. 

(/) Clark V. Chambers, L. B. 3 
Q. B. D. 327 ; 47 L. J. 427, where 
most of the cases above cited are 
very elaborately reviewed by Cook- 
bum, C. J. 

(ff) These statutes have been con- 
solidated in the 38 & 39 Vict. c. 17. 
As to carriage by railway, see 8 & 9 
Vict. o. 20 ; by tramways, 33 & 34 
Vict. o. 78 ; as to shipping, 36 & 37 
Vict. o. 86, ss. 23—28 ; 38 & 39 
Vict. o. 17, ss. 42, 101. As to petro- 
leum, &o., see also 34 & 36 Vict. 
0. 106. 

(A) Atkinson v.Kewcastle'Water- 
works, L. B. 2 Ex. D. 441 ; 46 L. 
J. Ex. 776 ; commenting on C juch 
V, Steel, 3 E. & B. 402. 
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Sbction V. 
Qua Companies^ Fitters^ 8fc. 

With respeot to the duties of gas companies, and persons 
having the management of gas, it would appear that they 
are bound to exercise the very greatest care, for they are 
using a material difficult to manage, and of a very dan- 
gerous character in many ways, for it is at once explosive 
and poisonous; and, not unreasonably, these companies 
are bound in heavy penalties by their Acts to exercise the 
greatest care, and even to become in some sense insurers (t). 

It is true that the language sometimes used is that such 
companies are only liable for ordinary negligence ; but it 
is added that '* those who carry on operations dangerous to 
the public are boimd to use all reasonable precautions" (A;), 
and as ^'reasonable precautions" in dealing with such a 
material as gas are equivalent to taking the greatest pos- 
sible care, it seems misleading to say that such companies 
are only liable for ordinary negligence. 

Gus companies are liable for neglecting to repair their 
pipes, and are bound to inspect them so as to become 
aware of any escape ; and if such escape has existed for 
several days, and was discoverable by the company if they 
had exercised a proper supervision, they are liable ; and it 
is no answer that immediately upon express notice they 
sent to do the repairs, but sent too late (/). 

They are bound not only to keep in order their own 
works, but they are bound to exercise care in repairinef or 
inyeBtigating ^pes, &o., of persons to whom they axe fup- 

{%) HipldiiB f;. Birmmgham Gkus {k) Blenkiron i;. Great Gent. G-as 

Oo., 6 H. & N. 260 (gas fouling a Co., 2 F. & F. 440. 

well}. (Q MoBe v, Hastings Ghts Co., 4 

♦ F. & F. 824. 
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plying gas (m). Buch pesBcniB ought to give notioe of an 
escape by way of warning to the company ; and in the 
absence of sach notice, or some reasonable oppoitoniiy of 
knowing, the company would not be liable (n). 

A gasfitter was employed to repair a gas-meter. He 
took it away and supplied a temporaiy pipe. The plaintiff, 
a serrant, in the coune of his duty, and without any 
negligence, went to light the gas, and was injured by*the 
negligence of the gasfitter. Lopes, J., after oonmdeiation, 
said: "I think the phuntiffs right of action is founded 
on a duty which I belieye attaches in eyeiy case where a 
perBon is using or is dealing with a highly dangerous 
thing, which unless managed with the greatest caie is 
calculated to cause injury to bystanders. To support saoh 
a right of action there need be no privity between the 
party injured and him by whose breach of duty the injury 
is caused, nor any fraud or misrepresentation or conceal* 
ment, nor need what is done by the defendant amount 
to a public nuisance. It is a misfeasance independent of 
contract" (o). 



Section VI. 

Persons employing Machinery. 

In a manufacturing country like England it is not sur- 
prising that the common law duty of taking reasonable 
care has been found scarcely adequate to protect persons 
from the dangers arising from complicated and dangerous 
machinery, and consequently we find that statutes have 

(m) Burrows i;. Mardi Gas Go., (n) Lannen v, Albany Gkus Co., 

L. B. 6 Ex. 67 ; 7 id. 96 ; 41 L. J. ntpra. 

Ex. 46 ; Lannen v, Albanj Gas Co., (o) Parry 9. Smith, L. B. 4 C. P. D. 

46 Barb. 264 ; affirmed, 44 K. Y. 326 ; 48 L. J. 0. P. 731. 
459. 



MACHINERY. 



143 



been passed for the proteotion of persons employed near 
or about machinery of a dangerous nature. It was found 
very difficult to say in each particular case at common law 
what particular mode of using care ought to have been 
adopted. Persons employing machinery are bound to 
provide machines reasonably fit for use (jp), and in a 
matter where the thing itself is difficult to make and 
to control, and the effects of bad manufacture or careless 
control might be very serious, I cannot doubt that persons 
employing machinery are bound to use something more 
than ordinary care. 

It appears that persons setting up machines are not 
bound to fence them as against a mere licensee {q)y and 
d fortiori they are not bound to prevent persons from im- 
properly meddling with machinery (r). 

If fencing be put up of such a character as reasonably 
to mislead a person into a false belief that the machine 
might be safely approached, the defendant would, it 
appears, be liable for such negligent fencing (s). 

By the 7 Yict. c. 15, s. 21, and 19 & 20 Yict. c. 38, 
s. 4, now both repealed, see infra, provision was made for 
the fencing of machinery, and remedies by way of penalties 
were provided by subsequent sections of the Act (42 — 51, 
59) (0. 



{p) Cowley V, Mayor of Sunder- 
land, 6 H. & N. 565 ; 30 L. J. Ex. 
127 (drying machine — steam appli- 
cation). 

(q) Boloh v. Smith, 7 H. & N. 
736 ; 31 L. J. Ex. 203 (machine in 
dockyard — road to a privy) ; Cas- 
weU V. VTorth, 25 L. J. Q. B. 121 
(carpet manufactory — not fenced 
imder Act). 

(r) Mangan v. Atterton, 4 H. & 
G. 388 ; L. B. 1 Ex. 239 ; 35 L. J. 
Ex. 161 (machine for crushing oil- 
cake in market ; boy trespasaer) ; 



but as to this case see judgment in 
Clark V, Chambers, 47 L. J. Q. B. 
427, at p. 434; L.R. 3 Q.B.D.827. 

(«) Bolch V, Smith, supra; see 
also per Willes, J., Corby v. Hill, 
4 C. B. N. S. 566. 

{t) The action of negligence lies 
notwithstanding the remedy by 
penalty : Caswell v. Worth, 25 L. J, 
Q. B. 121, in course of argument, 
per Campbell, C. J. ; Couch v. Steel, 
23 L. J. Q. B. 121 ; Atkinson t;. 
Newcastle Waterworks Co., L. B. 
2 Ex. D. 441 ; 46 L. J. Ex. 775. 



144 



MACHINERY. 



The section only applied to rooms in which a manu- 
facturing process is going on(t«), and to such of the 
maohineiy aa is in motion for some manufacturing process, 
and it was not sufficient that the part of the machine 
in question was connected with another part of the 
machine which was in motion for a manufacturing 
process {x). " MiU gearing " was held not to be confined 
to those parts by which motion was first communicated to 
the machine (y). 

As in other cases, the doctrine of contributory negli- 
gence was held to apply, although the statutory duty had 
been neglected by the defendant (z). 

It was a matter of great doubt how far male adults were 
entitled to the benefit of these provisions {a). 



An action will not lie in all cases 
where a statute orders sometlmig 
to be done .under the sanction of a 
penalty, but the penalty does not 
take away a right which existed 
before the statute. Penalties are 
provided by ss. 81, 82* of the new 
Act, infra. The former penalty was 
not more than £20, now it is £100. 

(«) Coe V, Piatt, 7 Ex. 923 (mill 
gearing). 

{x) Coe V. Piatt, 7 Ex. 460. 

(y) Holmes v. Clarke, 30 L. J. 
Ex. 136 ; 31 ib, 356 (mill gearing). 

{z) Caswell v. Worth, 26 h- J. 
Q. B. 121, 8upra. See per Chan- 
nell, B., Britton v, Gt. Western 
Cotton Co., infra. 

(a) See Coe v. Piatt, supra ; and 
see the doubt expressed by Cock- 
bum, C. J., in Holmes v. Clarke, 
31 L. J. Ex. 368. It should seem 
that although the object of the 
Act was to protect children, yet if 
an adult without negligence is hurt, 
d fortiarif the machinery is more 
dangerous, and ought to be fenced; 



and therefore, as in Holmes t^. 
Clarke, it is probable that where 
an adult is injured there has been 
a breach of the common law duty 
to fence. It seems illogical that 
an adult^s right of action should 
depend upon whether women and 
children happen to be employed. 
Bramwell, B., in Britton v. Gt. 
Western Cotton Co., L. R. 7 Exch. 
136, seemed to think that the 21st 
section of the first Act does not 
limit the duty of fencing to places 
where young persons are employed, 
except in the case of hoists and 
teagles (although it is submitted 
that the words referring to young 
persons govern the whole of the 
preceding words) ; and that the 
4th section of the second Act only 
limits the duty to * ^mill-gearing;" 
and that the obligation as to other 
machinery is absolute, and applies 
equally to adults. This view of the 
section still left open the question 
whether, when an adult is injured 
by the want of fencing of *' a hoist 
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The words of the statute are absolute, and it seems that 
it is not for the jury to consider whether the machinery 
was so dangerous as to require fencing (6), but that in 
4dl oases within the statute the machinery shall be securely 
fenced. 

Various penalties are awarded against persons employing 
workmen in dangerous emplojnoients by different statutes. 
Such are 35 & 36 Vict. c. 76, s. 61 (Mines Eegulation 
Act) (c) ; 41 Vict. c. 12, s. 1 (Threshing Machines) ; 41 
Vict. c. 16, ss. 5 — 9 (Factories). 

By the 41 Vict. c. 16 (d) (which came into operation on 
the 1st of January, 1879), sect. 5, it is enacted that "with 
respect to the fencing of machinery in a factory the fol- 
lowing provisions shall have effect : — 

" 1. Every hoist or teagle near to which any person is 
liable to pass, or to be employed, and every fly- 
wheel directly connected with the steam or water, 
or other mechanical power, whether in the engine- 



er teagle,*' or ^'miU- gearing/* he 
ooTild bring an action for negli- 
gence under the statute. This 
doubt has been removed by the 
new Act (see infra) , -which extends 
to every person, except in sect. 7, 
as to vats and pans, where the 
very same question might arise if 
An adult were to fall into a vat or 
fan. 

(b) Doel V. Sheppard, 25 L. J. 
Q. B. 124. 

(c) The following are some of 
the cases decided upon this Act or 
in connection therewith : — Dicken- 
son V. Fletcher, 9 L. R. 0. P. 1 ; 
43 L. J. M. 0. 26 (owner not liable 
for servant not locking lamps) ; 
Howells V, Landore Steel Co., 44 
L. J. Q. B. 26 ; 10 L. R. Q. B. 
62 (certificated manager a fellow- 

S. 



servant with workmen) ; Evans t;. 
Mostyn, L. R. 6 C. P. D. 647 ; 47 
L. J. M. C. 25 (who is a ** person 
interested*') ; fiigham v. Wright, 
L. R. 2 0. P. D. 397 ; 46 L. J. 
M. C. 223 (breach of special rules) ; 
Prentice v. HaU, 37 L. T. N. S. 
605 (checkweigher misconducting 
himself by intimidation) ; Reg. t;. 
Spon Lane Coll. Co., L. R. 3 
Q. B. D. 673 (colliery owner only 
answerable for what lies in his 
own power) ; Baker v. Carter, L. R. 
3 Ex. D. 132 ; 47 L. J. M. C. 87 
(non-resident part-owner excused 
after appointing certificated mana- 
ger) ; Arkwright v, Evans (owner 
of abandoned mine need not fence), 
49 L. J. M. C. 82. 

(rf) The iFactory and Workshops 
Act, 1878. 

L 
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houfle or not, and eyexy part of a stoam-eDgine and 
water-idiael, shall be aeoarel j fenced ; and 
''2. Eyeiy wheel«raoe not otherwise secured shall be 
securely fenced dose to tbe edge of the wheel-race ; 
and 
^^ 3. Eveiy part of the mill gearing shall either be se- 
curely fenced, or be in such position, or of such 
construction, as to be equally safe to eveiy person 
employed in the factory as it would be if it were 
securely fenced ; and 
''4. AU fencing shall be constantly maintained in an 
efficient state while the parts required to be fenced 
are in motion or use for the purpose of any manu- 
facturing process. 
"A factory in which there is a contravention of this 
section shall be deemed not to be kept in conformity with 
this Act" («). 

By sect. 6 provision is made for the mode of procedure 
to recover a penalty where sect. 5 does not apply, and 
where the inspector considers that machinery is not se- 
curely fenced. 

By sect. 7 it is provided that: "Where an inspector 
considers that in a factory or workshop, a vat, pan, or 
other structure, which is used in the process or handicraft 
carried on in such factory or workshop, and near to or 
over which children or yoimg persons are liable to pass, 
or to be employed (/), is so dangerous, by reason of its 
being filled with hot liquid or molten metal, or otherwise 
as to be Ukely to be a cause of bodily injury to any child 
or young person employed in the factory or workshop, he 
shall serve on the occupier of the factory or workshop a 

{e) By 0. 81 this involyes a fine to be applied for the benefit of the 

not exceeding £10. But the penalty injuxed parfy of hiB family, or 

in ease of death or injuy aiiaing otherwiae as a Seoretaiy of State 

from not fencing is given by s. 82, determines, 

and is a fine not exceeding £100, {/) See note (a), ante^ p. 144. 
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notice, requiring him to fence such vat, pan, or other 
structure. 

" The provisions of this Act with respect to the fencing 
of machinerj which an inspector considers not to be se- 
curely fenced, and to be dangerous, shall apply in like 
maimer as if they were re-ena.cted in this section with the 
substitution of the vat, pan, or other structure for ma- 
chinery, and with the addition of workshop; and if the 
occupier of a factory or workshop fails constantly to main- 
tain the fencing required under this section in an efficient 
state while such vat, pan, or other structure is so filled or 
otherwise dangerous as aforesaid, the factory or workshop 
shall be deemed not to be kept in conformity with this 
Act"((7). 

By sect. 8, "where an inspector observes in a factory 
that any grindstone, worked by steam, water, or other 
mechanical power, is in itself so faulty, or is fixed in so 
faulty a manner as to be likely to cause bodily injury to 
the grinder using the same, he shall serve on the occupier 
of the factory a notice requiring him to replace such faulty 
grindstone, or to properly fix the grindstone fixed in the 
faulty manner. 

" The provisions of this Act with respect to the fencing 
of machinery which an inspector considers not to be se- 
curely fenced, and to be dangerous, shall apply in like 
manner as if they were re-enacted in this section, with the 
necessary modifications. 

"Where the occupier of a factory fails to keep the 
grindstone mentioned in the notice or award in such a 
state, and fixed in such a manner as not to be dangerous, 
the factory shall be deemed not to be kept in conformity 
with this Act" (^). 

By sect. 9, " a child shall not be allowed to clean any 
part of the machinery in a factory while the same is in 

{ff) See note {t), ante, p. 143. 
l2 
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motion by the aid of steam, water, or other mechanical 
power, 

"A young person or woman shall not be allowed to 
clean such part of the machinery in a factory as is mill- 
gearing, while the same is in motion for the purpose of 
propelling any part of the manufacturing machinery. 

** A child, young person, or woman, shall not be allowed 
to work between the fixed and traversing part of any self- 
acting machine while the machine is in motion by the 
action of steam, water, or other mechanical power. 

" A child, young person, or woman, allowed to clean or 
to work in contravention of this section shall be deemed to 
be employed contrary to the provisions of this Act " {i). 



Section VII. 

Corporatiom performing Statutory Duties. 

Where a person is intrusted by statute, or charter, or 
prescription, with the execution of certain duties, the law 
demands of him that he should use something more than 
ordinary care in the performance of his duties. In most 
oases it is very reasonable that this should be so, for the 
person so intrusted has received from the Legislature some 
benefit which has induced him to undertake the burden of 
the duty ; and even where this may not be so, where a 
statute enjoins a person to do a thing, it would be absurd 
to suppose that the thing may be done anyhow, and yet 
the person not be liable, and it would be very reasonablp 
to suppose that the law intends that the thing shall be 
done with more than ordinary care. 

(i) The occupier of the factory is liable to a fine under s. 83, and the 
parent under s. 84. 
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In the execution of a duty imposed by statute, a person 
is bound to use his best skill and diligence (A), 

He is bound not only to act bond fide^ and to the best of 
his skill and judgment, but " he is bound to conduct him- 
self in a skilful manner, and do all that any skilful person 
could reasonably be required to do"(/). And it seems 
clear that he cannot excuse himself, as in the case of a 
person failing to perform a non-statutory duty, by saying 
that he employed a competent contractor (w). 

Where there is a duty imposed by statute, it does not 
follow that the mere fact that it is not performed is negli- 
gence. If the omission arises without any default on the 
part of the corporation, and the statute does not give any 
compensation for injuries arising from such omission, no 
action will lie (n). 

It does not, however, follow in all cases that where a 
statute gives a penalty a right of action is involved {ante^ 
p. 140). Where a public statute orders the performance of 
a duty towards a class of persons under a penalty, and an 
individual is injured by the neglect of the corporation, the 
mere fact of the penalty does not prevent the action for 
the private damage, but the whole scope of the Act must 
be looked at, to see whether it was intended that the 
penalty should be the only punishment for the breach of 
duty(o). 

It was for a long time doubted whether corporations 



{k) Sutton i;. Clarke, 6 Taunt. 
29 ; Mersey Docks v, Gibbs, L. B. 
1 H. L. 93, at p. 113 ; 35 L. J. Ex. 
225. 

(/) Jones V, Bird, 6 B. & A. 837, 
per Bayley, J. 

(m) Gray v, Pullen, 5 B. & S. 
970 ; 34 L. J. Q. B. 265 ; Hole 
V, Sittingboume By., 6 H. & N. 
488. 

(n) Hammond v. St. Fanoras, 



L. R. 9 0. P. 316 ; 43 L. J. 0. P. 
157. 

(o) It is submitted that this is all 
that can be collected from a com- 
parison of the following oases: — 
Couch r. Steel, 3 E. & B. 402 ; 
Atkinson!^. Kewcastle Waterworks 
Co. (C. A.), L, R. 2 Ex. Div. 441 ; 
46 L. J. Ex. 775 ; Blamiresv. Lan- 
cashire & Yorkshire Ry. Co., L. B. 
8 Ex. 283 ; 42 L. J. Ex. 182. 



160 



CORPORATIONS. 



oould be guilty of a wrong, although they might commit 
a breach of contract ; but it is now clearly settled that a 
corporation may be guilty of a trespass or a tort {p) ; and 
it has been decided that where, either by prescription, or 
grant, or statute, a duty is imposed upon a corporation, 
and a matter of general and public concern is involved, 
the public may inforce those duties by indictment, and 
individuals peculiarly injured by action {q). 

Where an imperative duty is imposed upon a corpora- 
tion, and there is a breach of that duty, the public have 
remedies by indictment, mandamus, injunction, or action 
for the wrong done, without any allegation of negligence 
being necessary (r), but it is obvious that these matters are 
beyond the scope of the present work. But beyond these 
remediefl, where there is an imperative duty imposed upon 
a corporation, and there is negligence in the mode of per- 
forming their duty, or negligence in omitting to perform 
it (a), then an action for negligence can be maintained 
against them(5), and more than ordinary care will be 
required of them (t). 

Where the duty is discretionary merely, the corporation, 
as we have seen antej Chapter II. s. 5, are not liable for 
omitting to. do what they are not boimd to do ; but if they 



( p) Per Lord Ellenborough, . J. , 
Yarborough r. Bank of England, 
16 East, 7. 

(q) Mayor, &c. of Lyme Beg^ 
V, Henly, 2 Bing. N. 0. 241. 

(r) See Hammond v. Veatry of 
St. Pancras, infra. 

(«) If there is no negligence shown 
in the omission the corporation are 
not liable. Hammond v, St. Pan- 
eras, 43 L. J. C. P. 157 ; L. R. 9 
C. P. 316 (overflow of a sewer); 
Dann v, Birmingham Canal Nav., 
L. B. 8 Q. B. 42 ; 42 L. J. Q. B. 
34 (canal overflowed into mine, 



lawful exercise of statutory powers, 
no negligence) ; Broughton v. Mid. 
a. W. of Lrehmd Co., 7 Ir. R. 0. 
L. 169 (water turned into sewer 
stopped up ; statutory powers, no 
negligence) ; JoUifPe v. Wallasey 
Local Board, L. R. D C. P. 62 
(duty to put down anchors, but 
buoys ought also to have been put 
to show the spot) ; Field v. L. and 
N. W. Ry. Co. (flow of water in 
land impeded). 

{t) Campbell on Negligence, p. 
18. 
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undertake to perform a duty, or to do a work which they 
are not bound to do, they must exercise ordinary care. 

Where (as is sometimes the case) a corporation are 
charged with the duty of keeping its streets in repair, and 
of exercising a general supervision over them, they are 
bound to keep them free from all obstructions and defects 
against which due care can guard {u). 

Where the corporation require private drains to be run 
into the main sewer, they are bound to take care to keep 
such sewer open (x) ; but where the private owners are not 
so required, and have not in fact so used the sewer, and 
have taken no means to prevent an overflow, the corpora- 
tion are not liable for damage from an overflow of their 
sewer (y). 

Where a railway company are bound by statute to put 
up a fence or gate upon a level crossing, it is negligence to 
omit to do so, and the company are liable for injury caused 
by such omission (2). 

Where a corporation are bound by statute to fence a 
footpath, they are liable for injury arising from their 
omission to do so (a). 

It is not proposed to discuss all the cases in which it has 
been argued that the statute under which the corporation 
was acting, did not absolutely and imperatively demand 
the performance of the duty, but left it to their discretion. 
These cases turn upon the construction to be given to the 
particular section of the Act, or clause of the charter, in 
each ease (b). - 



(tf) See Highways, ante, Gh. II. 
B. 4, pp. 58, 69. WendeU v. Troy, 
39 Barb. 329 ; 4 Eeyeis 261. 

{x) Child V. Boston, 4 Allen, 41 ; 
Shearman, s. 161. 

(y) Barry f^.LoweU, 8 Allen, 127. 

(«) "Williams v. a. W. Ry. Co., 
L. B. 9 Ex. 167 ; 43 L. J. Ex. 105 
(dhild found with foot oat off ; no 



fenoe). See this matter more fully 
treated, post, Ch. Y. Contributory 
NegUgence. 

(a) Ohrby v. Byde Commrs., 33 
L. J. Q. B. 296. 

(b) See the following oases : — 
Ohrby v. Byde Commrs., 33 L. J. 
Q. B. 296 ; Wilson v, Halifax, 37 
L. J. Ex. 44; L. B. S Ex. 114; 
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It should be observed that the duty may be imperative 
as regards the public, and discretionary as regards indi<i 
viduals ; and that words, in terms bestowing a power only, 
are, when the public interests require it, construed to im- 
pose an imperative duty. 

In the case of Julius v. Bishop of Oxford (c), the Lord 
Chancellor said : — 

" The words * it shall be lawful ' are not equivocal. They 
are plain and unambiguous. They are words merely 
maldng that legal and possible which there would other- 
wise be no right or authority to do. They confer a faculty 
or power, and they do not of themselves do more than 
confer a faculty or power. But there may be something 
in the nature of the thing empowered to be done, some- 
thing in the object for which it is to be done, something in 
the title of the person or persons for whose benefit the 
power is to be exercised, which may couple the power with 
a duty, and make it the duty of the person in whom the 
power is reposed to exercise that power when called upon 
to do so. Whether the power is one coupled with a duty 
such as I have described is a question which, according to 
our system of law, speaking generally, it falls to the Court 
of Queen's Bench to decide, on an application for a man- 
damus. And the words * it shall be lawful' being accord- 
ing to their natural meaning permissive or enabling words 
only, it lies upon those, as it seems to me, who contend 
that an obligation exists to exercise this power, to shew in 
the circumstances of the case something which, according 
to the principles I have mentioned, creates this obligation." 
He continues : — 

" Where a power is deposited with a public officer for 
the purpose of being used for the benefit of persons who 
are specifically pointed out, and with regard to whom a 

Hammond v, St. Pancras, supra ; (e) Julius r. Bishop of Oxford, 6 

Dormant v, Fomess Bj, Co., antef App. Gas. 214, 223. 
p. 136. 



STREETS, ETC. 153 

definition is supplied by the Legislature of the conditions 
upon which they are entitled to call for its exercise, that 
power ought to be exercised, and the Court will require it 
to be exercised." 

Lord Selbome said : — 

" The language (certainly found in authorities entitled 
to very great respect), which speaks of the words *«^ shall 
he lairful^ and the like, when used in public statutes, as 
ambiguous, and susceptible (according to certain rules of 
construction) of a discretionary or an obligatory sense, is 
in my opinion inaccurate. I agree with my noble and 
learned friends who have preceded me, that the meaning 
of such words is the same, whether there is or is not a duty 
or obligation to use the power which they confer. 

" They are potential, and never (in themselves) signifi- 
cant of any obligation. The question whether a Judge, or 
a public officer, to whom a power is given by such words, 
is bound to use it upon any particular occasion, or in any 
particular manner, must be solved aliunde^ and, in general, 
it is to be solved from the context, from the particular 
provisions, or from the general scope and objects, of the 
enactment conferring the power." 

Lord Blackburn said : — 

" I do not think the words * it shall be lawful ' are in them- 
selves ambiguous at all. They are apt words to express that 
a power is given ; and as, prim&faciey the donee of a power 
may either exercise it or leave it unused, it is not inaccurate 
to say that, primdfaciey they are equivalent to saying that 
the donee may do it ; but if the object for which the 
power is conferred is for the purpose of enforcing a right, 
there may be a duty cast on the donee of the power, to 
exercise it for the benefit of those who have that right, 
when required on their behalf." 

The liability of the corporation must, as we have seen, 
be determined upon a true interpretation of the statute or 
ohaxter under which they are created. If there is a duty 
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not only to make certain works, but also to take proper 
oare and use reasonable skill about the works so as to make 
them such as the statute or charter authorizes, persons in- 
jured by the negligence of the corporation to fulfil such 
duty may maintain an action against the corporation for 
negligence {d). 

The true interpretation of such statutes is that a duty is 
cast upon the incorporated body not only to make the works 
authorized, but also to take proper care and to use reason- 
able skill that the works are such as the statute authorizes, 
or to take reasonable care that they are in a fit state for 
the use of the public who are to use them {e)y and from 
time to time to do what is necessary to prevent the recur- 
rence of injury (/). 

The proper rule of construction of such statutes is that, 
in the absence of something to show a contrary intention, 
the Legislature intends that the body, the creature of the 
statute, shall have the same duties, and that its funds shall 
be rendered subject to the same liabilities as the general 
law would impose on a private person doing the same 
thing (ff). A person sustaining injury through works 
authorized by statute is in general only able to recover if 
he could have recovered for the injury done apart from 
the statute (A). 

Oare should be taken to ascertain accurately in the first 
place what the duties of the corporation are ; for they are 
only liable for a neglect of dutt/f not for an injury arising 
from something done or omitted to be done in respect of 
which they have no duty (t). 

{d) Heney Dooks v, Qibbs, L. B. Beseryoir, L. B. 3 App. Oaaea, 438 ; 

1 H. of L.y p. 1 18, per Blaokbiim, see Tmman v. L. B. & S. C. Bj. Co., 

J., oiting Soathampton Bridge Co. 25 Ch. D. 423. 

V, Southampton Board, 8 £11. & Bl. (^) Mersey Bocks v. Gibbs, supra^ 

801,812. at p. 110. 

[e) Mersey Docks V. Gibbs, «upra, (A) New Biver Co. v. Johnson, 

at p. 118. 2 E. & E. 435. 

(/) Geddis v. Proprietors of Bann (i) Craoknell r. Thetford (Mayor 
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If a corporation take toll {k) from the public, and invite 
them, expressly or impliedly, upon their premises, they are 
liable, like individuals, for injury arising from the defec- 
tive state of the premises (/), and therefore, as we have 
seen (w), they also are bound to use more than ordinary 
care. Upon this principle railway companies who invite 
persons expressly or impliedly upon their premises are 
bound to take more thaji ordinary care (»). 

Upon the other hand, corporations are not liable for any 
injury which is the incvitahk consequence of something 
done in the course of their duty, but only for such injury 
as would not have arisen but for their own negligence (o). 

Where a corporation have power to do some work for 
their own or the public benefit, it is their duty to see that 
it is carefully done, and, though under their powers they 
have the right to do an act which is a nuisance, they are 
bound to do all that they can to obviate the mischief {p). 

It has been held, after many conflicting decisions, and is 



of), L. R. 4 0. P. 629 ; 38 L. J. 0. P. 
363 (Commissioners' duty to main- 
tain navigation, no duty to dean 
river so as to prevent floods) ; and 
see Hodgson t'. York (Mayor of), 
28 L. T. N. S. 836 ; Collins t>. Mid. 
Level Commrs., L. B. 4 C. P. 279 ; 
38 L. J. C. P. 236 ; Gibson v, Preston 
(Mayor of), L. B. 6 Q. B. 222 ; 39 
L. J. Q. B. 131 ; Hartnell v. Byde 
Commissioners, 4 B. & S. 361 ; 33 
L. J. Q. B. 39 ; White r. Hindley 
Local Board, L. B. 10 Q. B. 219 ; 
44 L. J. Q. B. 114; Donnant v. 
Pumess By. Co., L. B. W. N. 
April 2l8t, 1883, p. 72 ; Blackmore 
V. Vestry of Mile End Old Town, 
61 L. J. Q. B. 496. 

{k) It is immaterial, as will be 
seen infra^ whether they make on 
the whole a profit from the toUs, 



see ant$^ Ch. II. s. 6. 

{J) "Winch V, Conservators of 
Thames, L. B. 9 C. P. 378; 43 
L. J. C. P. 167 (Exch. Ch.) (towing 
path), if they were ignorant of the 
defect, or gave notice to those who 
paid toll of the defect they would 
not, it seems, be liable. 

(m) Antey p. 131. 

(n) See s. 9, Carriers. 

(o) Whitehouse f>. Fellowes, 10 
C. B. N. S. 765; 30 L. J. C. P. 306; 
Buck r. Williams, 3 H. & N. 308 ; 
Craoknell f. Corp. of Thetford, 
L. B. 4 C. P. 629 ; 38 L. J. C. P. 
353 ; Dixon v. Metropolitan Board 
of Works, 7 Q. B. D. 418. 

{p) B. r. Kenison,' 3 M. & S. 
626 ; OUver «. N. E. By. Co., L. B. 
9 Q. B. 409 ; 43 L.. J. Q. B. 198. 
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now settled law that corporations are liable for negligenoe, 
whether they derive any ultimate pecuniary benefit or not 
from the performance of the duty imposed upon them (q). 

If a corporation have notice or the means of knowing (r) 
that the works or premises over which they have control 
are in a defective state, and they negligently disregard the 
notice or negligently omit to avail themselves of their 
means of knowledge, they are liable in an action of negli- 
gence for injury caused by such disregard or omission (s). 

Where a corporation have a positive duty to perform it 
is no answer to an allegation of negligence upon their part 
that their officers, servants or agents were ordered to do 
it (^), nor that they have contracted with a competent 
person for the performance of such duty (w), but if they 
go farther and show that the work was done in a com- 
petent manner, and that the injury was caused by an 
accident or vis major they are excused (x). 

In order to render a corporation liable for negligence the 
persons doing the negligent act must be appointed and re- 
movable by the corporation (t/) and subject to the control 
of the corporation (2). 



(q) Mersey Docks v. Gibbs, L. R. 
I H, L. 93 ; 35 L. J. Ex. 225 ; Coe 
f. Wise, L. R. 1 Q. B. 711 ; 37 L. J. 
Q. B. 262. See also Ch. III., sect. 
2, 8ub-8. 1, Whaxves, &c. 

(r) Penhallow v. Mersey Docks, 
infra ; Stiles v. Cardiff Steam Nay. 
Co., 33 L. J. Q. B. 310 {scienter as 
to vicious dog). Mersey Docks v, 
Gibbs, supra. 

(») Penhallow v, Mersey Docks, 
30 L. J. Ex. 329, Ex. Ch. L. R. 1 
H. L. 93 ; 36 L. J. Ex, 226 ; Pamaby 
V. Lancaster Caoal Co., 1 1 Ad. & E. 
223; Mersey Docks v. Gibbs, supra; 
and see Hammond v. St. Pancras 
Vestry, supra, p. .149. See also 
Bheannan, s. 407. 



(0 Scott V. Manchester, 2 H. & 
N. 204. 

(m) Grote v. Chester & Holyhead 
Ry. Co., 2 Ex. 251. As explained 
in Francis v. Cockerell, L. R. 6 
Q. B. 601 ; 39 L. J. Q. B. 291. 
See Philadelphia Ry. Co. v, Ander- 
son, 39 Am. Rep. 787 (defective 
drainage of embankment washed 
away by flood] ; see Shearman, 
s. 373 et seq.f and see infra^ 

(x) Grote v. Chester & Holyhead 
Ry., supra; G. W. Ry. of Canada 
r. Fawcett, 1 Moo. P. C. N. S. 101, 

(y) Schinotti i;. Bumstead, 6 T. 
R. 646. 

(«} Soott V, Manchester, supra. 
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But a corporation may render themselves liable for the 
acts of persons to whom they have given authority to do 
the particular act in respect of which negligence is alleged, 
or if they subsequently adopt such act {a). 

Sometimes a corporation are bound by statute to employ 
a particular person to do particular acts, and such person, 
although in some sense employed by the corporation, is in 
fact independent of their control, and acting under other 
authority. If that be so, of course the corporation are not 
liable ; but, as in the ordinary case of master and servant, 
the difiBculty is one of fact, whether the person so acting 
is the servant of the corporation or not (6). 

Although in the execution of a statutory duty corpora- 
tions cannot shelter themselves under the person whom 
they have employed to perform that duty, yet they are not 
liable, as it would seem, for a mere error of judgment by 
such person, if they have taken care to select a person of 
skill. Thus if a corporation assent to a particular mode 
being adopted in executing a work, whether such mode is 
suggested by means of plans or otherwise, they are not 
liable, if they have taken due care to obtain skilful advice 
on the matter (c). The truth is in such cases there is no 
negligence in fact in any one, none in the selection of the 
mode, and none in the execution. If there is no negli- 
gence in the servant, there is none in the master, if the 
servant is properly selected. But if the plan be negligently 
carried out, then the employers of such negligent servants 
are liable, although the plan might be good enough (d). 

In the case of Euck v, Williams, it appears that com- 
missioners had omitted to put up a flap at the mouth of a 

(a) Smith v, Birmingham Gas head Ry. Co., 2 Exoh. 25 1, as ex- 
Go., 1 A. & E. 626. plained in Franois v. Cookerell, 

(b) Shearman, s. 138. L. B. 5 Q. B. pp. 184, 501. See 
(e) Sutton i;. Clarke, 6 Taunt. 29. Thome v. London (Mayor of), L. R. 
[d) See'Grote v. Chester & Holy- 9 Ex. 163 ; 43 L. J. Ex. 115. 
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Bower which had been in use there before. The specifica- 
tion did not mention the flap, except that it said that the 
new sewer must be ^^ made tight." The contractor supposed 
he had done his duty by puddling the mouth of the sewer. 
It was held that the commissioners were liable (e). 

Where a corporation employ an independent contractor 
to execute work, which it is the statutory duty of the 
corporation to perform, the corporation are liable for 
injuries which arise as a natural consequence of the work 
ordered to be done haying been done without proper safe- 
guards ; but they are not liable for the incidental negli- 
gence of the contractor and his serrants during the process 
of carrying out such work, the mode of doing which is no 
part of the order of the corporation (/). 

Where a corporation have been sued and have paid 
damages by reason of the contractor's negligence in exe- 
cuting the work, they can recover against him, if his 
contract with them expressly or impliedly boimd hiTn to 
see that such negligence should not occur (^), but such a 
stipulation does not exonerate the corporation in the first 
instance (A), unless, perhaps (t), if they made it absolutely 
part of the work to be done by the contract that a par- 
ticular thing should be done, which, if done, would render 
the whole work a perfectly harmless work, and such thing 
was not done. 

A corporation erected baths and washhouses under 9 & 10 
Vict. c. 74. The affairs of the baths, &c., were conducted 
by a committee, consisting of some of the members of the 
corporation. The plaintiff was injured by reason of the 

(e) Buck 9. WiUiams, 3 H. & K. 521 ; 45 L. J. Q. B. 446 ; Hole v. 

308, 310. The Sittmgboume Ry. Co., 6 N. & 

(/) Gray v. PuUen, 6 B. & S. N. 488 ; 30 L. J. Ex. 81. 

970 ; 34 L. J. Q. B. 265 ; Shear- (^) Shearman, s. 142, 419. 

man, s. 142 ; Wharton, 279 ; Hill (h) Bower v. Peate, supra. 

f^^NewBiver Go., 9 B. & S. 303; (i) See the judgment of the Court 

Bower v, Peate, L. B. 1 Q. B. D. in Bower v, Peate, sttpra. 
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improper oonstruotion of a drying machine, and it was held 
the corporation was the prope? party to be sued (k). 

The party bringing an action of negligence for the breach 
of a statutory duty must show that the duty wcu3 imposed 
for his benefit, and that he has an interest in its due per- 
formance (/). 

And where a statute imposes a duty to prevent a par- 
ticular mischief, a person cannot make the neglect of such 
duty the foundation of an action in respect of injuries 
of a different character to those contemplated by the 
statute (m). 



Section VIII. 

Neglect of Duties by Directors of Public Companies, 

Directors of a company are agents and in some respects 
the trustees of the company and its shareholders, and the 
company as principal is responsible for their acts just as 
in the ordinary case of principal and agent (w). But the 
agent is also personally responsible for his own negligence, 
and directors of companies are frequently sought to be 
made responsible for fraud, misrepresentation, or negli- 
gence where the company is insolvent, but the directors 
are persons of substance. Directors are not liable as agents 
to strangers dealing with the company by way of contract 
or otherwise ; the company with whom the contract is made 
is the party liable to be sued (o). There can be no doubt, 

{k) Cowley 1^. Sunderland, 6 H. L. J. Ex. 147 ; Wilson t^. Loid 

& N. 665 ; 30 L. J. Ex. 127. Bury, 6 Q. B. D. 627, per Brett, 

[1) Strong V. Campbell, 11 Barb. L.J. ; Ferguson r. Wilson, L. B. 

136. 2 Ch. 77 ; Mx parte Larkin, 4 Ch. 

(m) Gk)ni8 v, Soott, L. B. 9 Ex. D. 666. 

125. (o) Wilson v. Lord Bury, 6 

(n) Barwiok v, English Joint Q. B. D. 626, 627, per Brett, L. J. 
Stock Bank, L. B. 2 Ex. 269 ; 36 
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I think, that they ought to show more than ordinary care 
towards the shareholders, for they are persons holding 
themselves out as capable of directing complicated affairs, 
and inviting persons to trust their money to the company 
which they profess to direct; but I do not find any 
authority for such a proposition. They are unlike trustees, 
who imdertake irksome duties for no pay or advantage, for 
they are always either paid or deriving some benefit or 
advantage from their position. There are numerous re- 
ported cases of actions against directors for misrepresentation 
or fraud ; but it sometimes happens that the misconduct 
complained of may fall short of fraud, but yet may be a 
breach of duty for which an action will lie (p). 

There seems to have been some difficulty upon the ques- 
tion how far a bill in equity would lie against a director, 
unless for that crassa negligentia which equity regarded 
as equivalent to fraud (q) ; but in a later case the Lord 
Chancellor said : " I certainly never intended to lay down 
(in Turquand v. Marshall) the strong proposition that a 
person acting for another as his agent is not bound to use 
all the ordinary prudence that can be properly and legiti- 
mately expected from any person in the conduct of the 
affairs of the world, viz., the same amount of prudence 
which in the same circumstances he would exercise on his 
own behalf "(r). I presume that this would be ordinary 
care ; but there are in the same judgment many allusions 
to crassa negligentia^ which would seem to show that some- 
thing less than ordinary care is all that is required. It is, 
however, extremely difficult to deal with such terms as 
crassa negligentia used by any judge, unless we are in- 
formed what his particular views are with respect to that 

(p) Stewart v, Austin, L. B. 3 {q) Turquand v. MarshaU, L. B. 

Eq. 299 ; Ship r. Crosskill, L. B. 4 Gh. 376 ; Overend, Gumey & Co. 
10 Eq. 73 ; Overend, Gumey & Go. v, Gurney, supra* 
». Gumey, L. R. 4 Gh. 701. (r) Overend, Gumey & do. v. 

Gibb, L. R. 5 Eng. & Ir. 480. 
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phrase. If craasa negligentia means that the person guilty 
of it has been reokless and careless in an extraordinary 
degree, it means one thing; but if it means that the 
person pretends to skill, and has only exercised ordinary 
care, it means quite another thing. 

The liquidator of a company may, it seems, sue the 
company for negligence, where the directors have made 
reckless advances, &o. (s). 

Wharton, in his learned work on Negligence, says {t) : 
" whatever be the consideration which induces a person to 
undertake the control of another's affairs, he is required, if 
there is confidence bestowed and accepted to show the dili- 
gence a good man of business is accustomed to show in the 
exercise of such a trust. A man holding himself out to 
the public as a business man, capable of properly acting as 
a bank director, is liable for culpa levis in not showing the 
diligence a good bank director should. What this dili- 
gence is, is of course determined in part by the charter of 
the bank, in part by general commercial law, in paxt by 
business usage " (u). 

Lord Eomilly, in giving judgment in Turquand v. 
Marshall (a;), said: ^'I am also of opinion that the other 
directors, who may not have examined the books, must be 
taken to be liable for all the consequences which would 
properly flow from the fact if they had been acquainted 
with the contents of them. It was their duty to be so 
acquainted, and it was a duty which they had undertaken 
to perform by becoming directors, and therefore I am of 
opinion that they are liable for the falsity of the accounts." 

The duties and liabilities of directors was very much 



(«) WeBtem Bank t'. Douglas, Feroy t^. Millandon (20 If artin) 68} 

Court of Sees. 22 D. 447 ; 24 D. as an authority, but this case 

869. Boaroely puts the duty so high. 

{t) Wharton on Negligence, Book {x) Turquand i;. MarshaU (L. B. 

II. 8. 510. 6 Eq. 112, 130), was reversed on 

(«) The learned author oites other points, L. B. 4 Gh. 376. 

S. M 
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disoossed in the case of the Joint Stock Go. r. Brown (y). 
The directors of a hill-broking company had committed 
breaches of trust and done acts which were uUra vires. 
Some of them had knowingly committed such breaches, 
but others had only negligently omitted to inform them- 
selves of what was going forward and to protest against it. 
James, V.-C, said : " with regard to one of them (Mr. 
Gillespie), I have held that there was no sufficient evidence 
of his concurrence or conniyanoe to make him responsible. 
I have, however, thought it not right to give him his costs, 
although I dismiss him from the suit, because I think a 
man who is a director, and goes on as a director for months, 
when a transaction of this kind is going on is not justified 
in saying, * I really did not pay the slightest attention to it, 
I had a sort of vague notion of what was going on ; I was 
a paid director, but I left it to the other directors to attend 
to ; I did nothing. I took it for granted all was right.' 
I think he is entitled to this, that I cannot fix him with a 
liability, but I think it is not too much of a penalty for him 
to pay for his negligence, that he shall not have any costs 
of the proceedings which have been rendered necessary in 
this Court by proceedings of his co-directors which he took 
no pains to enquire into or interfere with." 

With regard to another director (Mr. Brown), the 
learned vice-chancellor held that he was liable. He had 
disapproved of what was done, and had written a letter 
about it, and thought he had done enough, but it was 
held that he had neglected to perform his duty by not re- 
sorting to some means of prevention ; and another director 
(Mr. Bravo) was held liable for very similar reasons. It 
should seem that even Mr. Gillespie would have been 
liable in an action for negligence in not taking ordinary 
care. " Of course " (said James, V.-C), " it is quite dear 
that no company of this kind could be carried on if every 

(y) Joint Stock Co. r. Brown, L. R. 8 Eq. 881. 
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director were obliged to sign every cheque, and it is there- 
fore required that the cheques should be signed by a certain 
number of persons for the safety of the company. That 
implies, of course, that everyone of those persons takes 
care to inform himself, or, if he does not take care to 
inform himself, is willing to take the risk of not doing so, 
of the purpose for which and the authority under which 
the cheque is signed ; and I cannot allow it to be said for 
a moment that a man signing a cheque can say, ^ I signed 
that cheque as a mere matter of form ; the secretary brought 
it to me ; a director signed it before me ; two clerks have 
countersigned it ; I merely put my name to it ' " («). 
In Eance's case (a), James, L. J., said, at p. 118 : — 
" If the directors, by placing unfounded reliance upon 
the representations of their servants or actuaries, had 
arrived at the conclusion th^t they had made a divisible 
profit, this Court ought not, I say, to sit as a Court of 
Appeal from that conclusion, although it might afterwards 
be satisfactorily proved that there were very great errors 
in the accounts which would not have occurred if they had 
been made out with greater strictness or with more scruti- 
nising care. But no such account at all was made out. 
A mere cash account or balance-sheet in such a company 
as this, presented in order to determine whether there had 
been a profit made, and for the purpose of declaring a 
bonus thereon, is, to my mind, within the meaning of 
Stringer's case (L. R. 4 Ch. 475) a fraudulent and delu- 
sive balance-sheet. If a breach of trust " (and I presume 
a negligent act) " is committed by the directors, a director 
who joins in the act, although not being aware that such 
act is contrary to his duty, is equally liable with those who 
knew they were acting contrary to their duty, for he ought 
to have made himself acquainted with his ditties " (6). 

{z) At p. 404. (b) Grimee r. Harrison, 28 L. J. 

(a) nance's case, L. B. 6 Ch. Gh. 823, 827; Joint StookDisoonnt 
104. Ck>. V, Brown, L. B. 8 Eq. 381. 

M 2 
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In the Land Credit Co. v. Lord Fermoy (c), the Lord 
Chancellor said, " I am exceedingly reluctant in any way 
to exonerate directors from performing their duty, and I 
quite agree that it is their duty to be awake, and that 
their being asleep would not exempt them from the conse- 
quences of not attending to the business of the company. 
.... Whatever may be the case with a trustee, a director 
cannot be held liable for being defrauded ; to do so would 
make his position intolerable." Upon the facts of that 
case the Court held that the matter had been concealed 
from the director, and that he was not liable. 

If a company agree to pay fully paid-up shares in 
discharge of a debt, they must either do so in fact or 
register a contract under sect. 25 ; and if they do not they 
are liable in damages for negligence, and the fact that a 
shareholder has the contract in his hands and omits to 
register it is not contributory negligence as it seems {d), 
but it seems very doubtful whether a shareholder, who is a 
sort of partner, can bring such an action, and whether he 
must not cease to be a shareholder before he can sue for 
damages {e). 

The 165th section of the Companies Act, 1862 (/), 
enacts that where in the course of winding up it appears 
that a director has misapplied or become liable for monies, 
or been guilty of any misfeasance or breach of trust, the 
Court may upon application compel him to repay or con- 
tribute to the assets. 

Where the defendant company had been guilty of a 
wrongful act of omission in not registering the plaintiff's 
name in their books, and also of a wrongful act of com- 

(c) Land Credit Co. V. Lord Fer- JSx parte Appleyard, 18 Ch. D. 
moy, L. R. 6 Ch. 770. 687. 

(d) In re Government Security (e) Holdsworth v. City of Glaa- 
Co., Mudford*B Claim, 14 Ch. D. gow Bank, 5 App. Cas. 317. 
634; Great Australian Gold Co., (/) 26 & 26 Vict. c. 89, s. 166. 
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inission in deolaring shares to be forfeited, it was held that 
both acts were the proper subject of an action (g). 

It seems that promoters of companies stand, in some re* 
spects, in a fiduciary relation towards the future company, 
and have duties towards it (see per lindley L. J.) ; and 
it should therefore seem that a promoter may be liable in 
some cases for negligence at the suit of the company for a 
breach of such duty before the incorporation of the com- 
pany, but there seems to be no precedent for such an 
action (A). 



Section IX. 
Carriers. 

With the liability of a common carrier as a sort of insurer 
this book hcu9 nothing to do. He is in that capacity liable 
in any event, except the act of God (i) or the Queen's 
enemies, unless where the goods are in their nature liable 
to extraordinary risks, and are injured in consequence of 
such peculiar character, for then the common carrier becomes 
liable only where he has been negligent (k). 

So, also, a common carrier is not an insurer after the 
floods have arrived at their destination. He then becomes 
liable only where negligence is shown (/). 



{ff) Catohpole t^. Ambergate By. 
Co., 1 El. & Bl. 111. There was 
no allegation of negligence, but 
generally of a wrong hj which the 
plaintiff had suffered damage.. 

(A) Emma Silver Mining Co. v. 
Grant, 11 Ch. D. 934. 

(i) As to what is the act of God, 
see Nugent v. Smith, L. K. 1 C. P. 
B. 423 ; 46 L. J. C. P. 697. And 
in what oases it will excuse an act, 
see ant0f Ch. I., Proximate Cause, 



p. 16, note. 

{k) Blower v, G. W. By. Co., 
L. R. 7 C. P. 666 (animals by 
land) ; Kendal v, L. & S. W. By. 
Co., L. R. 7 Ex. 873; 41 L. J. 
Ex. 184 ; Nugent v. Smith, supra 
(animals by sea) ; McDonald i;. 
Highland Ry. Co., Court of Ses- 
sion, 3rd series, yol. xi. 614 (perish- 
able goods). 

(/) Garside r. Trent Navigation, 
4 T. B. 681 ; Bourne t'. Gatliffe, 3 
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Bail way companies are, apart from statute law or special 
contract, common carriers, and subject to the like dutieB 
and privUeges with ordinary common carriers (m), but 
farther they are bound to carry for all persons upon equal 
terms (»), as well as upon reasonable terms. 

Carriers have been relieved by the Legislature in some 
degree from the extremely onerous obligations cast upon 
them by the common law ; and by the Carriers Act, 1830, 
it is declared that they shall not be liable for the loss of or 
injury to certain goods above the value of £10, unless their 
value be declared and an increased charge paid. Section 1 
of the Carriers Act, 1830, provides as follows : — " That 
from and after the passing of this Act no mail contractor, 
stage-coach proprietor, or other common earner by land 
for hire, shall be liable for the loss of, or injury to, any 
article or articles or property of the descriptions following 
(that is to say), gold or silver coin of this realm, or of any 
foreign State, or any gold or silver in a manufactured or 
unmanufactured state, or any preoioua stones, jeweUeiy, 
watches, clocks, or timepieces of any description, trinkets, 
bills, notes of the governor and company of the Bank of 
England, Scotland, and Ireland respectively, or of any 
other bank in Ghreat Britain or Ireland, orders, notes, or 



H. & G. 643; 11 Gl. & Fin. 45; 
Orouoh V. at. W. Ey. Co., 27 L. J. 
Ex. 346 ; Heugh v, L. & N. W. 
Ry. Co., L. R. 5 Ex. 51 ; Mitchell 
V, L. & Y. Ry. Co., L. R. 10 Q. B. 
256; 44 L. J. Q. B. 107; Chapman 
i;. G. W. Ry. Co., 49 L. J. Q. B. 
420 ; 5 Q. B. D. 278. As to goods 
by sea, see Wilson v. London, &c. 
Co., L. R. 1 C. P. 61 ; 25 & 26 
Viot. 0. 63, 8. 67. As to when the 
tramitua is at an end and the oanier 
ceases to hold the goods as oanier, 
but holds them as agent of the con- 
signee, see In jre McLaren, 48 L. J. 



Bk. (C. A.) 49. By special agree- 
ment, of course, the carrier may 
be agent for the consignee and not 
for the consignor. 

(m) Railway Clauses Act, 1845, 
s. 89, but their duties are in many 
respects regpulated by the Railway 
Commissioners under the Regfula- 
tion of Railways Act, 1873. 

(fi) Parker v. Gt. Western, 7 
M. & G. 253 ; Baxendale 9. East. 
Co. Ry. Co., 4 C. B. N. S. 68; 
Piddington f;. S. E. Ry. Co., 5 
C. B. N. S. 111. 
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securities for payment of money, English or foreign, 
stamps, maps, writings, title-deeds, paintings, engravings, 
pictures, gold or silver plate or plated articles, glass, china, 
silks in a manufactured or unmanufactured state, and 
whether wrought up or not wrought up with other ma- 
terials, furs, or lace [by 28 & 29 Vict. c. 94, this does not 
include machine-made lace], or any of them, contained in 
any parcel or package which shall have been delivered, 
either to be carried for hire, or to accompany the person of 
any passenger in any mail or stage-coach, or other public 
conveyance, when the value of such article or articles or 
property aforesaid, contained in such parcel or package, 
shall exceed the sum of ten pounds, unless at the time of 
the delivery thereof at the office, warehouse, or receiving- 
house of such mail-contractor, stage-coach proprietor or 
other common carrier, or to his, her, or their book-keeper, 
coachman, or other servant, for the purpose of being 
carried, or of accompanying the person of any passenger 
as aforesaid, the value and nature of such article or articles 
or property shall have been declared by the person or per- 
sons sending or delivering the same, and such increased 
charge as hereinafter mentioned, or an engagement to pay 
the same, be accepted by the person receiving such parcel or 
package." The Act applies only where the loss takes place 
upon land (o). The Act protects the earner, notwithstand- 
ing the goods are being carried beyond their destination (p). 



(o) Le Gonteur v, London, 
Brighton and South Coast By. 
Co., 36 L. J. Q. B. 40 ; L. B. 1 
Q. B. 64 ; Baxendale v. Great 
East. By. Co., 4 Q. B. 244; 38 
L. J. Q. B. 137. As to what is a 
loss, see Heam v, London and S. 
W. By. Co., 10 Exoh. 793; Wallace 
9. Dublin, &G. By. Co., 8 Ir. Bep. 
C. L. 341 ; Pianciani v. London 
and S. W. By. Co., 18 C. B, 226. 



{p) Morrit t>. N. East. By. Co., 
L. B. 1 Q. B. D. 302 ; 46 L. J. Q. B. 
289, C. A. As to what goods are 
within the section the foUowing 
cases may be consulted. They are 
taken in the order in which the 
words interpreted by them occur 
in the Act : — Le Conteur v, London 
and S. W. By. Co., supra, ('* time- 
pieces '') ; Bernstein v, Baxendale, 
28 L. J. C. P. 266 (<*trmkets"); 
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It is not neoessaiy that the declaration of value should be 
in any particular form {q). The declaration being made, 
the customer has done his duty, and if the carrier then 
chooses not to demand the higher rate he may do so, and 
his liability rests as at common law (r). Section 2 provides 
that an increased rate may be demanded, and notices are to 
be put up in offices or warehouses by which customers are 
to be bound. Section 3 provides that carriers are to give 
receipts for such extra charges. By section 4 public notices 
are not to limit the common law liability of the carrier in 
respect of any other goods. Section 5 defines a receiving- 
house. Section 6 saves all special contracts; but it has 
'been held that the mere fact of the existence of a special 
contract not inconsistent with the provisions of section 1 
does not prevent the operation of that section («). By 
section 7 the extra charges may be recovered with the 
damages. By section 8 '^nothmg in this Act shall be 
deemed to protect any mail contractor, stage-coach pro- 
prietor, or other common carrier for hire from liability to 
answer for loss or injury to any goods or articles whatso- 
ever arising from the felonious acts of any coachman, 
guard, book-keeper, porter, or other servant in his or their 



Stoeefflger r. S. East. By. Co., 3 E. 
& B. 649 C bills, notes, or secmi- 
ties for payment of money"); 
Wyld V. Kckford, 8 M. & W. 443 
(" maps ") ; Boys r. Pink, 8 C. & P. 
361 (** engravings ") ; Anderson r. 
London and N. West. By. Co., 39 
L. J. Ex. 65; L. B. 6 Ex. 90 
(** pictnies " — frame) ; Owen r. 
Burnett, supra (^* glass,** larg^e 
looking-glass) ; Hart r. Baxendale, 
20 L. J. Ex. 338; Bernstein v. 
Baxendale, supra; Brunt r. Mid- 
land By. Co., 33 L. J. Ex. 187; 
flowers V. S. East. By. Co., 16 
L. T. 339 {" dlks, &c.") ; Mayhew 
r. Nelson, 6 C. & P. 68 ("fors") ; 



Treadwin r. Great Eastern By. Co., 
L. B. 3 C. P. 308 (<<lace," and see 
28 & 29 Vict. c. 94, ante, p. 167) ; 
the plaintifTs own waggon placed 
upon a railway truck was held to 
be a '* parcel or jMickage," where 
goods within the Act were packed 
in the waggon, Whaite r. Lanca* 
shire and Yorks. By. Co., 43 L. J. 
Ex. 47 ; L. B. 9 Ex. 67. 

{q) Bradbury V. Sutton, 19 W. B. 
800 ; 21 W. B. 128. 

(r) Behrens v. Great Northern 
By. Co., 81 L. J. Ex. 299. 

(«) Baxendale v. Great East. By. 
Co., L. B. 4 Q. B. 244 ; 38 L. J. 
Q. B. 137. 
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employ, nor to protect any such eoaoliman, guard, book- 
keeper, or other servant from liability for any loss or 
injury occasioned by his or their own personal neglect or 
misconduct" (t). 

If the customer tenders a reasonable sum for the carriage 
of goods, it has been thought that the carrier cannot refuse 
to carry them (u). He has no right to say that he will not 
cany them except under a special contract, however 
reasonable ; at all events, where the goods are such as he 
professes to carry (x). 



(^) As to who is a Bervant within 
the meaning of this section, see 
Maohu V, London and S. W. R7. 
Co., 2 Ezoh. 416. It is unneces- 
sary in a case where the statute is 
relied on to prove negligence if 
felony be proved, Great "W. Ry. 
Go. V, Bimmell, 18 G. B. 576 ; 27 
L. J. G. P. 201 ; Metcalfe v. Lon- 
don, Brighton and South Goast 
By. Go., ib, 206. As to what is 
sufficient evidence of a felony, see 
Boyce v» Ghapman, 2 Bing. K. G. 
222; Great Western Ry. Go. v. 
Bimmell, supra; Metcalfe v, Lon- 
don, Brighton and South Goast, 
supra; Vaughton 1;. London and 
N. W. By. Go., L. B. 9 Ex. 93 ; 
43 L. J. Ex. 76; McQueen v. 
Great West. By. Go., L. B. 10 
Q. B. 569 ; 44 L. J. Q. B. 130. 

(t«) And even being ready and 
willing to pay is sufficient, see 
Pickford v. Grand Junction By. 
Go., 8 M. & W. 372. 

(x) Per Parke, B., in Garr i\ 
Lancashire and York By. Go., 7 
Exch. 707, and see the same Judge 
in Johnson v. Midland By. Go., 4 
Exbh. 367 : I cannot find that any 
action has ever been brought on 
the strength of this diotom. The 



above case was tried in 1862, and 
the Bailway and Ganal Traffic Act 
aUowing reasonable contracts was 
passed in 1864, and probably it 
would now be held that a carrier 
had a right to demand that a rea- 
sonable special contract should be 
made ; and this has been evidently 
assumed in several cases. Horn 
v. Midland By. Go., 42 L. J. G. P. 
69; L. B. 8 G. P. 131. Bailway 
companies may, by notice, refuse 
to carry animals except by special 
contract, Bichardson t;. K. E. By. 
Go., L. B. 7 G. P. 80. Drovers of 
cattle sometimes agree to travel at 
their own risk, MoGawley v. Fur- 
ness By. Go., L. B. 8 Q. B. 57 ; 42 
L. J. Q. B. 4 ; Gallin t;. London 
and N. W. By. Go., L. B. 10 Q. B. 
212 ; 44 L. J. Q. B. 89 ; Hall 1^. 
N. E. By. Go., L. B. 10 Q. B. 
434; 44 L. J. Q. B. 164. See, 
however, Munster v. S. E. By. Go., 
4 G. B. N. S. 676 ; 27 L. J. G. P. 
308, which was a case of a passen- 
ger offering bundles to be carried. 
The company made a rule that 
passengers were to see their lug- 
gage labelled, and a rule that por- 
ters were not to label bundles, and 
they refused to carry the bundles. 



170 



€ARRIBRS* 



In dealing with the question of the liabilities of oaniers, 
it must be nndexstood that their liabilities might always be 
varied by express agreement, and that it is not our inten- 
tion, for reasons already given (^), to discuss the effect of 
the different modes of limitation of liability which have 
from time to time been adopted. It is sufELcient to say that 
in the case of railway companies, the practice of Tnaking 
contracts exempting them from all liability for negligence 
of any kind, became so frequent («), that some restriction 
upon such contracts had to be placed by the Legislature (a), 
and only such contracts could thereafter be made as were 
just and reasonable (b), and signed by the party {c)y and 
only certain damages recovered for injuries (d) to certain 
animals («), unless their value was declared. 

A great number of decisions have been given upon the 



It was held they wexe bound to 
carry suoh bundles as were per- 
sonal luggage. It was said that 
they could not so limit their com- 
mon law liability ; but the Court 
seemed to entertain doubt. See 
p. 697 of the report as to whether 
they could not refuse to carry 
bundles which were not personal 
luggage. 

(y) See ante, p. 6. 

(«) Carriers used to post up 
notices to limit their liability, and 
these were often held to be inopera- 
tiye, because the party bringing 
the goods was unable to read, 
Pavia V. Willan, 2 Stark. 280 ; or 
did not read, Kerr v. WiUan, ib. 
44; or the notice was in small type, 
Butler V. Heame, 2 Oampb. 416 ; 
or his attention was not drawn to 
it, Clayton y. Hunt, 3 Campb. 27 ; 
Walker tr. Jackson, 10H.& W. 173; 
see also cases as to luggage in doak 
rooms, poitf p. 177. 



(a) See sect. 7 of Railway and 
Canal Traffic Act, 1854, ^mm^. 

(6) As to what conditions havo 
been considered just and reasonable 
the cases, tfi/ra, may be consulted. 

(e) Peek p. N. Staff. By. Co., 11 
H. L. Cas. 473 ; 32 L. J. Q. B. 241 ; 
Aldridge v. Great W. By. Co., 
33 L. J. C. P. 161 (signature of 
agent). If consignor is setting up 
contract it is no answer to say he 
has not signed it, Baxendale r. 
Gh^t East. By. Co., L. B. 4 Q. B. 
244 ; 38 L. J. Q. B. 137. 

{it} Loss of value from want of 
food is an *' injury," Allday v. 
Great W. By. Co., 34 L. J. Q. B. 5. 
Whether loss of market is, quarCf 
Beal t;. S. Devon By. Co., 5 H. & 
N. 876; aff. 3 H. & C. 337; Heame 
V. London and S. W. By. Co., 10 
Exch. 793. 

{e) Bogs are included, see Harri- 
son V. London, Brighton and South 
Coast By. Co., 31 L. J. Q. B. 113. 
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question whether a partioular oontraot is just and reason- 
able. The decisions are not always reoonoileable. Where 
the contract seeks to exclude all liability on the part of 
the carrier, and gives no option to the consignor to pay a 
higher rate and reserve his rights, the contract is un- 
reasonable (/) ; but where the consignor chooses to have 
his goods carried at a cheaper rate, and in consideration of 
that advantage agrees to waive his rights to hold the carrier 
liable, such a contract is in general reasonable (g) ; but the 
option must be a practical one before a condition excluding 
all liability will be held reasonable (A) ; and it would seem 
that such a condition extending to wilful misconduct, and 
to all liability whatever can never be reasonable (t), even 
if there be a practical option (k). 

Exemptions from liability unless complaint of the loss 
was made at once (/) ; from liability for loss of market 
only, not loss generaUy (m) ; from UabUity for everything 
except " gross negligence (interpreted to mean ordinary 
negligence) or fraud " (n) ; from liability in respect of 
goods damaged beyond the limits of the company's rail- 
way where no reward is earned in respect of carriage on 



(/) Gregory v. West Midland 
By. Co., 33 L. J. Ex. 165 ; Brown 
i;. Manoliester and Sheffield By. 
Co., 10 Q. B. D. 260 (no ezoeption 
even for wilful misconduot) ; Booth 
V. N. E. By. Co., L. B. 2 Ex. 173 ; 
36 L. J. Ex. 83 ; Allday v. G. W. 
By. Co., 34 L. J. Q. B. 6 ; 5 B. & 
S. 903; MoManus v, Lancashire 
and Yorkshire By. Co., 28 L. J. 
Ex. 363 ; Peek t;. North Stafford- 
shire By. Co., 32 L. J. Q. B. 241 ; 
H'Cann v. L. and N. "W. By. Co., 
31 L. J. Ex. 66. 

iff) Lewis V. G. W. By. Co., 3 
Q. B. D. 196; Simons v. G. W. 



By. Co., 26 L. J. C. P. 25. 

(h) Brown v. M. S. and L. By. 
Co., supray reversed on the facts, 
8 Ap. Cas. 703. 

(i) Pe7* Brett and Baggallay, 
L.JJ., in Brown i\ M. S. and L 
By. Co., supra, 

{k) Ashenden v, L. B. and S. C. 
By. Co., 42 L. T. N. S. 173. 

{I) Lewis f?. G. W. By. Co., 29 
L. J. Ex. 426 ; 6 H. & N. 867. 

(m) White v. G. W. By. Co., 26 
L. J. C. P. 158. 

(n) Beal t;. South Devon By. 
Co., 3 H. & C. 337. 
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the line where Buoh loss occurred (o) ; from liability unless 
the value of the goods is declared where the exemption 
from liability does not include wilful misconduct {p)j haye 
all been held reasonable. 

Upon the other hand, the following conditions have 
been held unreasonable: — ^A condition not to be liable 
for packages insufficiently packed (g), not to be liable 
for packages charged as empties (r). The words ^^ at 
owner's risk " («) and " the company accepting no responsi- 
bility " {t) have been held not to absolve the company from 
liability (ti). 

With respect to the carriage of horses, it has been held, 
in accordance with the principle above stated, f tis., that 
where the contract excludes all liability, and gives no 
practical option to the consignor, such a contract is un- 
reasonable, that a condition that the owner of horses 
should take all risks, as the company will not be re- 
sponsible for any injury or damage, howsoever caused, to 
live stock of any description, is unreasonable {x), A con- 
tract not to be liable for loss or damage to any horse or 
dog, unless a declaration of value is made, is reasonable if 
it be so construed that the company are still to be held 
liable for wilful misconduct (y). The company cannot 



(o) Aldridge v, Gt, W. Ry. Co., 
33 L. J. C. P. 161. 

( p) Harrison v, L. B. and S. 0. 
Ry. Co., 31 L.J. Q. B. 113. 

{q) Simons r. G. W. Ry. Co., 26 
L. J. C. P. 26 ; Garton v. Bristol 
and Ex. Ry. Co., 30 L. J. Q. B. 
273. 

(r) Aldridge <;. G. W. Ry. Co., 
33 L. J. C. P. 161. 

(«) D'Arc V. L. and N. W. Ry. 
Co., L. R. 9 C. P. 325 ; Robinson 
V. G. W. Ry. Co., 36 L. J. C. P. 
123 ; McCann v. L. and N. W. Ry. 



Co., 31 L. J. Ex. 65. 

(/) Martin v. G. In. Pen. Ry. 
Co., L. R. 3 Ex. 9. 

(m) As to the meaning of an 
exemption from liability for ** de- 
tention,'* see Gordon v. G. W. Ry. 
Co., 8 Q. B. D. 44 (held not to in- 
clude wrongful refusal to deliver). 

{x) McManus t7. L. and Y. Ry. 
Co., 8upra ; KcCann v. L. and N. 
"W. Ry. Co., supra; Gregory v. 
West Mid. Ry. Co., infra. 

(j^) Harrison t, L. B. and S. C. 
*Ry. Co., supra. 
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exempt themselves from the duty of providing safe car- 
riage for the conveyance of horses, or shift the duty of 
examining into their soundness upon the consignor (2). 

By section 7 of the Eailway and Canal Traffic Act, 
" every such company, as aforesaid, shall be liable for the 
loss of, or for any injury done to any horses, cattle, or 
other animals, or to any articles, goods, or things in the 
receiving, forwarding, or delivering thereof, occasioned by 
the neglect or default of such company or its servants, 
notwithstanding any notice, condition, or declaxation made 
and given by such company contrary thereto, or in any- 
wise limiting such liability ; every such notice, condition, 
or declaration being hereby declared to be null and void : 
Provided always, that nothing herein contained shall be 
construed to prevent the said companies from making such 
conditions with respect to the receiving, forwarding and 
delivering of any of the said animals, articles, goods or 
things as shall be adjudged by the Court or judge before 
whom any question relating thereto shall be tried, to be 
just and reasonable : Provided always, that no greater 
damages shaU be recovered for the loss of or for any injury 
done to any such animals beyond the sums hereinafter 
mentioned (that is to say), for any horse, fifty poimds ; for 
any neat cattle, per head, fifteen pounds ; for any sheep or 
pigs, per head, two pounds, unless the person sending or 
delivering the same to such company shall at the time of 
such delivery have declared them to be respectively of 
higher value than as above mentioned, in which case it 
shall be lawful for such company to demand and receive by 
.way of compensation for the increased risk and care thereby 
occasioned, a reasonable percentage upon the excess of the 
value so declared above the respective sum so limited as 
aforesaid, and which shall be paid in addition to the 
ordinary rate of charge, and such percentage or increased 

(<) HoManuB v. L. and Y. By. Co.| supra; Otregory v. West Mid. "Ry, 
Co., 38 L. J. Ex. 156. 
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rate of charge shall he notified in the manner presorihed 
in the statute eleventh George Fourth and first William 
Fourth, chapter sixty eight, and shaU he hinding upon such 
company in the manner therein mentioned : Provided also, 
that the proof of the value of such animals, articles, goods, 
and things, and the amount of the injury done thereto, 
shall in all cases lie upon the person claiming compensation 
for such loss or injury: Provided also, that no special 
contract hetween such company and any other parties re- 
specting the receiving, forwarding, or delivering of any 
animals, articles, goods, or things, as aforesaid, shall he 
hinding upon or affect any such party, unless the same he 
signed hy him or by the person delivering such animals, 
articles, goods, or things respectively for carriage : Pro- 
vided also, that nothing therein contained shall alter or 
affect the rights, privileges, or liabilities of any such com- 
pany under the said Act of the eleventh George Fourth and 
first William Fourth, chapter sixty-eight, with respect to 
articles of the descriptions mentioned in the said Act." 
The Eailway and Canal Trafiic Act extends to steam 
vessels, &c., where the railway company undertake the 
steam trafiic under the 26 & 27 Vict. c. 92, ss. 30, 31. As 
to liabilities of railway companies during sea transit, see 
31 & 32 Vict. c. 11 ; 34 & 35 Vict. c. 78, s. 12. 

Where an injury happened before the special contract 
under the section could be made, it was held that the 
owner could only recover the limited sum, for the section 
protects the carrier during the receiving as well as when 
the relation of carrier and customer is established (a). 

A suggestion has been made that notwithstanding the 
section (6), a carrier of goods above £10 undeclared would 
be liable for gross negligence {c)y but that is clearly not the 



(a) Hodyman r. West Mid. Ry. (*) S. 1, p. 166. 

Co., 33 L. J. Q. B. 233 ; aff. 35 L.J. {e) Owen v. Bnmett, 2 Cr. & H. 

Q. B. 86 (horse kicking girder). 363 ; per Yaughan, B. 
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law (d). Section 7 of the 18 & 19 Vict. c. 31, only applies 
to cases where neglect or default is proved, and does not 
apply to cases of mere accident (e). 

The measure of damages is the value of the goods at the 
place and at the time of delivery (/). Where special cir- 
cumstances under which a contract is made are known to 
hoth parties, the carrier is liable for the loss which would 
ordinarily flow from those circumstances (^), but not for a 
loss which could not fairly be contemplated by the parties, 
such as general loss of business, or profits or wages (h). 
The notice of the special circumstances in many cajses leads 
to the inference that the carrier undertook to be responsible 
for the special damages ; but, of course, that inference does 
not arise where the damages are not such as might be 
expected to flow from the circumstances (i). In an action 
for trover in wrongfully refusing to deliver champagne 
which the plaintiff had bought of the defendant, the price 
at which the plaintiff had resold it was recovered, although 
the defendant had no knowledge or notice of the purpose 
for which it was bought (k). 

A question of considerable difficulty often arises where a 



(d) Hinton r. Dibbin, 2 Q. B. 
646. 

{f) Harrison v, L. B. & S. C. Ry. 
Co., 31 L. J. Q. B. 113. 

(/) O'Hanlan v. G. W. Ry. CJo., 
34 L. J. Q. B. 154 ; 13 W. R. 741 ; 
Rice V. Baxendale, 80 L. J. Ex. 371. 
ThuB the carrier is liable for the 
falling of prices ; Wilson t^. L. & Y. 
Ry. Co., 30 L. J. C. P. 232 ; Borries 
t'. Hutchinson, 34 L. J. C. P. 169 ; 
Williams r. Reynolds, ib., Q. B. 
221 ; Lord v. Mid. Ry. Co., 36 L. J. 
C. P. 170 ; CoUard v, S. E. Ry. Co., 
30 L. J. Ex. 393 ; Simpson r. L. & 
N. W. Ry. Co., 46 L. J. Q. B. 182 
(profit which might have been made 
at a partioalar eihow). 



(^) Hadley v. Baxendale, 9 Exoh. 
341 ; Hales v. L. & N. W. Ry. Co., 
32 L. J. Q. B. 292 ; Woodger v. Gt. 
W. Ry. Co., 36 L. J. C. P. 177; 
Corry v. Thames Iron Works, 37 
L. J. Q. B. 68. 

(A) Crouch V. G. N. Ry. Co., 11 
Exch. 742 ; Le Peinture v. S. E. 
Ry. Co., 2 L. T. 170 ; Gee v. L. & 
Y. Ry. Co., 30 L. J. Ex. 11 ; Home 
V. Mid. Ry. Co., L. R. 8 C. P. 131 ; 
42 L. J. C. P. 69 (boots for the 
French army, cessation of war). 

(t) See per Blackburn, J., in 
Home V, Mid. Ry. Co., 42 L. J. 
C. P. 69 ; L. R. 8 0. P. 181. 

(k) France t'. Gandet, L. R. 6 
Q. B. 199. 
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railway oompany is forwarding goods to a destination 
beyond its own line, and the goods are lost beyond its 
own line. Probably the difficulty arises from not consi- 
dering accurately what the duty or contract is which the 
defendant company has imdertaken to perform. If a 
carrier contracts to carry from A. (through B.) to C, 
that is a contract of carriage, and he is liable as a carrier 
all the way to C, although some other carrier may in 
fact be carrying the goods from B. to C. But if he con- 
tracts to carry goods from A. to B., and agrees to facilitate 
as far as he pleases the further transit of the goods to 
C, but says he will not undertake their carriage to C, 
then if they are lost between B & C. he is not liable as a 
carrier (/). It is therefore an unreasonable condition in a 
contract to carry from A. to C, to say that the defendant 
shall imder no circumstances be liable for loss between 
B. and C. (m) ; but it is a binding condition in a contract 
to carry from A. to B., and to assist in forwarding to C, 
to say that the defendant shall under no circumstances be 
liable for loss between B. and C, for the latter part is not 
a contract to carry if the Act does not apply (w). 

Both the above-mentioned statutes apply to passengers' 
luggage (o). 

Bailway companies are, it would seem, apart from the 
statute or special contract, insurers of passengers' luggage 
which they have taken under their control (/?). The 



(/) Fowler v. G. W. Ry. Co., 7 
Exoh. 699 ; Aldridge v, G. W, Ry. 
Co., 33 L. J. C. P. 161 ; Bristol & 
Exeter By. v. Collins, 7 H. L. C. 
194. 

{m) Bristol & Exeter By. v, Col- 
lins, supra. 

(») Fowler ». G. W. Ry. Co., and 
Aldridge v. G. W, Ry. Co., supra, 

(o) Cohen v. S. E. Ry. Co., L. R. 
1 Ex. D. 217; 46 L. J. E:^. 298; 



infraf in C. A. 

(p) Macrow v. G. "W. Ry. Co., 
L. R. 6 Q. B. 612 ; Cohen r. S. E. 
Ry. Co., L. R. 1 Ex. D. 217; 2 
Ex. D. 263 ; 46 L. J. Ex. 418, C. A. 
This is not expressly decided in the 
Court of Appeal, but the case of 
Stewart v. L. & N. "W. Ry. Co., in 
which the contrary was suggested, 
is oyerroled. 
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quantity of luggage whioh a passenger is allowed to take 
with him, without any extra charge being made, is regu- 
lated by the private Act of the particular company ; but 
when a passenger takes an ordinary ticket for himself, he 
is paying a part of the price for the luggage he is taking 
with him {q). 

It was held in one case that a passenger might agree that 
the luggage should be carried at his own risk (r), but it has 
been decided that the 7th section of the Bailway and Canal 
TraflBc Act applies, and that the company are liable (s), 
notwithstjtnding such agreement. In Eumsey v. N. E. B.y. 
Co., the plaintiff took an excursion ticket, the condition 
being that no luggage should be taken ; and he, in fraud 
of the company, took his portmanteau with him, and it 
was held that the company had a lien upon the portmanteau 
for the extra charge which the plaintiff would have paid 
in taking an ordinary ticket. Here the company had not 
undertaken to carry theplaintifE's portmanteau at all under 
the circumstances (t). 

When a passenger retains his own personal control over 
his own luggage the company are no longer insurers of its 
safety, but are liable only when negligence upon their part 
is proved (w). 



(q) Cohen v. S. E. Ry. Co., 
supra. As to what is * * passengers' 
luggage," see Gt. N. R7. Co. v. 
Shepherd, 8 Exoh. 30 (ivory handles 
for sale) ; CahiU v, L. & N. "W. Ry. 
Co., 10 C. B. N. S. 164 ; 13 C. B. 
N. S. 818; 31 L. J. C. P. 271 
(box labelled ** glass"); Keys v. 
Belfast Ry. Co., 9 H. L. C. 656; 
Phelps V. L. & N. W. Ry. Co., 34 
L. J. C. P. 259 ; Hudston f;. Mid. 
Ry. Co., L. R. 4 Q. B. 366; 38 
L. J. Q. B. 213 (child's rocking- 
horse) ; Maorow v. G. W. Ry. Co., 
supra (linen). 

(r) Stewart v. L. & N. W. Ry. 

S. 



Co., 33 L. J. Ex. 199 (excursion 
train). 

(«) Cohen t>. S. E. Ry. Co., 
supra, A passenger may agfree 
to travel at his own risk, because 
the Railway Act only applies to 
goodBf Beepoatf p. 183. 

(0 Rumsey v. N. E. Ry. Co., 32 
L. J. C. P. 244. That railway com- 
panics have a lien upon luggage for 
unpaid fares, see Wolf v. Summers, 
2 Camp. 631 ; Wallis «. L. & S. W. 
Ry. Co., L. R. 6 Ex. 62 ; 39 L. J. 
Ex. 67. 

(«) TaUey v. G. W. Ry. Co., 
L. R. 6C. P. 44;40L. J. C.P.9. 

N 
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The oompany's liability extends to the reoeiTing and 
delivering of the poaeenger's loggage to and from the car- 
riage in which the passenger amyes or departs {x). If the 
passenger gives qpedal directions as to labelling^ &o. to a 
servant of the oompanyy who thereupon undertakes the 
charge, the company are answerable for its safety (i^), 
notwithstanding a notice to the effect that luggage must 
be left at the cloak-room (2). 

Where a passenger took a ticket and travelled on the 
Great Western line, and at a junction with the defendants' 
line his luggage was taken diarge of by the defendants' 
servants and lost, the defendants were held liable, although 
there was no express contract with them {a). 

As warehousemen of luggage, railway companies are in 
a different position from that in whidi the law places them, 
whilst they exerciBe their duties as carriers. In the absence 
of any condition limiting their liability, they are liable (to 
the extent of the injury done) for ordinary negligence, as 
in the case of an ordinary bailee for reward (b). Ware- 
housemen come within what Lord Holt calls the second 
sort of bailees, and are bound to take reasonable care 



Bergheim r. Gt. Eastern Rj. Co., 
3 C. P. D. 221. The mere fact of 
the luggage being placed hj a 
porter in the carriage with the 
pansenger does not show that the 
passenger has reassumed his con- 
trol ; see Richards v. L. B. & S. C. 
B7. Co., 7 G. B. 839 ; see also Kent 
V. Mid. Ry. Co., L. R. 10 Q. B. 1 ; 
44 L. J. Q. B. 18 (changing from 
one station to another luggage not 
taken into control of second com- 
pany, passenger booked through; 
see Mid. Rj. Ck>. v. Bromley, 17 
G. B. 372, where passenger had 
not booked through) . Where lug- 
gage is received by the company 
as the luggage of the servant, but 



it turns out to be his master's, who 
is foUowiiig by another train, the 
company are not liable for the loss ; 
Beecher v. a. E. Ry. Go., L; R. 5 
Q. B. 241 ; 39 L. J. Q. B. 122. 

(x) Agrell V. L. & N. W. Ry. 
Co., 34 L.T. 134; Richards v. L. B. 
& S. G. Ry. Co., 7 C. B. 839; 
Butcher v. L. & S. W. Ry. Co., 
16 G. B. 13. 

(y) AgreU V. L. & N. W. Ry. 
Co., supra. 

(z) Lovell V. L. G. & D. Ry. Co., 
45 L. J. Q. B. 476. 

(a) Hooper r. L. & N. W. Ry. 
Co., 43 L. T. N. S. 670. 

(b) AnU, p. 25. 
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only (c). With respect to passengers' luggage deposited 
in a oloak-room, the railway companies always endeavour 
to attach special conditions to this contract of bailment. 
The conditions must be reasonably shown to be present 
to the mind of the passenger, or, at all events, the oir« 
cumstances must be such as to lead to the inference 
that he must have known of the conditions (d). If the 
jury think that the circumstances were such as to lead to 
the inference that the passenger had not reasonable notice 
that there were any conditions in existence he would not 
be bound, but if they find the contrary and that the pas- 
senger did not choose to read them, he would be bound (e). 

Carriers of passengers are not insurers, but are only 
liable where negligence is proved (/). It seems that the 
driver of a stage-coach ought to inform the passengers of 
any danger of the road, so that they may have the option 
of alighting (g). 

A person who lets out carriages is not an insurer against 
all defects ; but he is an insurer against all defects which 



{c) Searle v. Laveriok, L. R. 9 
Q. B. 122. 

{d) WaUdns v. Bymill, 10 Q. B. 
D. 178. 

{e) Van Tol v, S. E. R7. Co., 12 
C. B. N. S. 76; 31 L. J. 0. P. 
241 (ticket oonditioii on back) ; 
Parker v. S. E. By. Ck)., L. R. 2 
C. P. D. 416, 0. A. ; 46 L. J. 0. P. 
768 ; Henderson i;. Stevenson, L. R. 
2 So. App. 470 (ticket, on face 
"see back'*); the defendant was 
acting in bis capacity as carrier, 
not warehouseman in this case. 
Harris v, Gt. W. Ry. Co., L. R. 
1 Q. B. D. 516 ; 45 L. J. Q. B. 
729 (ticket, on face ''subject to 
conditions on other side"). In 
the last two cases the plaintiff 
knew there was writing on the 



back, but did not know or belieye 
there were any conditions, and he 
was held not bound; but see the 
recent case of Burke v. S. E. Ry. 
Co., 49 L. J. C. P. 107; L. R. 5 
C. P. D. p. 1; Watkins v, Ry- 
mill, supra (repository ticket, 
referring on face of it to condi- 
tions) ; see also other cases as to 
notices of conditions of carriage, 
p. 172. 

(/) Redhead i;. Mid. Ry. Co., 
L. R. 4 Q. B. 379 ; 38 L. J. Q. B. 
169; Ex. Ch. Harris v. Costar, 
1 C. & P. 636 ; White i^. Boulton, 
Peake, 81 ; Christie v, Griggps, 2 
Campbell, 79; Crofts v, "Water- 
house, 11 Bing. 319 (stage coaches). 

(g) Dudley v. Smith, 1 Camp. 
167. 
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oare and skill oan guard against^ and his duty is to supply 
carriages as perfect for the purpose as care and skill can 
render them. Something more than ordinary care and 
attention is required. The expression often used of "rea- 
sonably fit" is ambiguous. It denotes something short of 
" absolutely fit," but the difference is not great (A). 

The duty of railway companies, as carriers of passengers, 
is to take due care (including in that term the use of skill 
and foresight) (i), and they seem bound to take more than 
ordinary care by reason of the danger to which passengers 
are exposed in travelling at a great speed, and without 
any power to avoid or mitigate any danger which may 
arise. 

This duty arises out of the contract to carry between 
themselves and the passenger, and is superadded by the 
law to the contract. The passenger, upon being injured 
by the breach of this duty, may elect to sue in the form of 
tort or of contract, but the f oxmdation of the action is the 
contract (A;). 

This contract seems to be made by the fact of the pas- 
senger being lawfully within the carriage, and it is imma- 
terial whether he himself negotiated the contract or paid 
the fare (/). 

But, where a servant has taken a railway ticket for 
himself and sustains injuries by reason of the company's 
negligence, the master cannot sue, because the tort arises 
out of a contract to which the master is not a party, and 
there is no duty towards the master (m) ; but, qucere^ 
whether the master could sue if he had taken the ticket 

(A) Hyman v. Nye, 6 Q. B. D. 11 C. B. 655 (master took ticket 

685. for serrant) ; Austixi v, G. W. By. 

(») Bedhead v. Mid. By. Co., Co., L. B. 2 Q. B. 442 ; 36 L. J. 

mpra, Q. B. 201 (mother took child oyer 

(Ar) Alton v, Mid. By. Co., 34 age without ticket). 

L. J. .0. P. 292; 19 0. B. N. S. (w) Alton r. Mid. By. Co., wipra; 

213. see Ames v. Union By. Co., 19 Am. 

(/} MarshaU v, Y. & N. By. Co., Bep. 426. 
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himself ; probably not unless he had given notice to the 
company that he was paying for the conveyance of his 
servant. But where the servant who has taken a ticket 
from one company has been injured by the wrongful act 
of another company with whom neither master nor servant 
has contracted, the master may sue.(n). It should seem 
that this last case did not turn on a question of negligence, 
there being no duty to be done on the part of such other 
company ; but the act of such other company was regarded 
as a mere trespass, and the master sued for loss of services 
occasioned by such trespass. The servant was injured by 
ft, tr;dn o/<»>other L^j (th, drfoactaof) 'r«.n4 
into his train. 

It must be owned that it is not easy to see why, in 
justice, the railway company in Alton v. Midland Bailway 
Company were less liable because they had contracted to 
carry safely, than if they had not contracted. It seems, 
however, to follow logically enough if the distinction 
between contracts and torts where a duty is undertaken 
is to be maintained. This question has received further 
illustration from two recent cases. In Fleming v. The 
Manchester, Sheffield, and Lincolnshire Bailway Com- 
pany (o), which was an action for " not safely and securely 
carrying" goods, it was held that the action was sub- 
stantially founded in contract within the meaning of the 
County Court Act {p)y so that the plaintiff having accepted 
£12 paid into court, was not entitled to costs. In Foulkes 
V. Metropolitan District Eailway Company (g'), however, 



(fi) Bemnger v. Gt. East. Ry. 
Co., 48 L. J. 0. P. 400 ; 4 C. P. D. 
163 ; Lopes, J. 

(o) Fleming t;. M. S. & L. Ry. 
CJo., L. R. 4 Q. B. D. 81, 0. A. ; 
Tatton t>. G. W. Ry. Co., 2 E. & E. 
844, must be considered oyerruled 
by this ease. 

(jt) 30 & 31 Viot. 0. 142, s. 5. 



{q) Foolkesv. Met. Dist. Ry. Co.^ 
L.R.4C.P.D.267; 48L.J.C.P. 
556. The decision in Foulkes v. 
Met. Ry. Co. was affirmed in the 
Court of Appeal, 6 C. P. D. 167. 
Bramwell, L. J., said there was a 
breach of ** the duty which the law 
imposes upon aU, viz., to do no act 
to injure another," and BaggaUay 
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the plaintiff, on alighting from one of the defendants' car- 
riages, was injured by reason of the carriage being nnsuited 
to the platform. Grove, J., thought that '' the defendants 
having invited or knowingly permitted the plaintiff to enter 
their carriage, by that alone undertook to carry him safely, 
and that they had also invited him by putting up a notice 
and by other circumstances, that they were therefore bound 
to keep their carriages and means of descent in a reason- 
able and proper state of safety, and that the mere fact 
that the ticket was issued by the South Western Railway 
Company, which, in the absence of anything else, might 
be evidence of a contract on which the jury ought to act, 
does not necessarily exempt the defendants from any con- 
tract, if a contract is needed in the case ; but, at all events, 
does not exempt them from the liability which they under- 
take when they receive a person into a carriage which is 
imder their control." The learned judge cites the case of 
Marshall v. York, Newcastle and Berwick Railway Com- 
pany (r), and the expression used by Jervis, C. J. : " Upon 
what principle does the action lie at the suit of the servant 
(who had taken no ticket) for his personal suffenngp 
Not by reason of any contract between him and the com- 
pany, but by reason of a duty implied by law to carry him 
safely." Williams, J., in that case said that " an action 
of this sort is, in substance, not an action of contract, but 
an action of tort against the company as carriers." In 
Austin !?. Great Western Railway Company («), which was 
a case where a woman took a ticket for herself, but bond 
fide omitted to take one for her child, over age, who was 
injured, Cockbum, C. J., Lush and Shoe, J J., rested their 
judgments on the contract being entire to carry both 



and Thesiger, L. JJ., emphatically («) Austin v. Great Western By. 

rest their judgment on a breach of Co., L. B. 2 Q. B. 442 ; 36 L. J. 

duty and not of oontraot. Q. B. 201. 

(r) Supra, 
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mother and ohild ; but Blackburn, J., rested the ease on 
the fact of the child being a passenger, which raised the 
implied duty to carry him safely. It must be owned that 
the cases are conflicting ; but they may possibly be ex- 
plained upon the ground that when the parties have 
entered into a contract with respect to the duty to be 
undertaken, they, in substance, intend to rely upon the 
contract and the incidental duties which the law superadds ; 
but if the parties have not entered into any agreement upon 
the matter, their original duties remain unvaried, cmd a 
breach of such duties is a tort. But, if this be so, it seems 
that great injustice maybe done. Practically, a passenger 
is bound to take a ticket, that is, to make a contract. If, 
therefore, he is injured, but not beyond £20, he cannot 
recover costs, notwithstanding he brings his action in "tort," 
for in substance it is " contract," whereas if he did not take 
a ticket {bond fide without fraud), he might recover damages 
and costs. 

The payment of any money by the plaintiff to the 
defendant is not an essential part of the contract to carry, 
out of which the duty arises (t), 

A railway passenger may agree to travel at his own 
risk, and so exclude the question of negligence {u). 

In actions by passengers for injuries sustained in a colli- 
sion, the question has frequently been raised whether the 
defendants are liable in consequence of the persons proxi- 
mately causing the injury not being their servants or 
under their control. These questions arise where another 



(/) Marshall v, Y. & Newcastle 
Ry. Co., 11 C. B. 666; G. N. Ry. 
Go. V. Harrison, 10 Exoh. 376 
(newspaper reporter travelling 
free). Austin v. Q-. W. Ry. Co., 
L. R. 2 Q. B. 442 ; 36 L. J. Q. B. 
201 (child trayelling free). 

(u) Macaulay t;. Fumess Ry. Co., 
42L.J. Q. B.4; L. R. 8Q.B. 67. 



But the same does not hold as to 
goods ; D' Arc v, L. & N. "W. Ry. 
Co., L. R. 9 C. P. 326 ; but where 
gxx>ds were sent at a lower rate, 
and there was an exception as to 
*' wilful misconduct," it was held 
that the g^oods were at the owner's 
risk, Lewis v. Q-. W. Ry. Co., 8 
Q. B. D. 196. See ante^ p. 171. 
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company has running powers over the defendants' line, or 
the defendants have running powers over theirs {x). 

A railway company may be negligent either in respect 
of its duties as owner of the line, or of the carriage, or of 
both, or in respect of its user of them as a carrier. Where 
the accident arises from negligence in the defendants as 
owners of the line or carriage, there is not much difficulty; 
but where the injury arises from negligence in the defen- 
dants in respect of their duty as carriers, the question 
becomes one of considerable difficulty ; for as carriers they 
may be using the line or the carriage of another company, 
and they have undertaken a duty towards the plaintiff by 
contracting to carry him, to see that he is carried carefully 
as regards the other company as well as themselves. On 
the other hand, they cannot be expected to be answerable 
for the negligence of the other company over whose line, 
carriages and servants, they have, perhaps, no control. It 
seems that their duty really is to do their best to be careful 
as regards themselves and as regards the other company, 
but that they are not answerable for the negligent acts of 
the other company against which they could not guard, 
any more than they are for the negligent acts of 
strangers (y). The plaintiff travelled with a ticket issued 
by the London, Chatham and Dover Rcdlway Company 
upon the defendant's line, over which the L. C. & D. Co. 
had running powers. He was injured through the negli- 
gence of the defendant's porter in shutting a carriage door 



{x) Wright V. Midland Ry. Co., 
L. B. 8 Ex. 137 ; 42 L. J. Ex. 89. 

(y) Blake v. (>t. W. By. Co., 7 
H. & N. 987 ; 31 L. J. Ex. 346 
(locomotive engine left on line by 
other company) ; Thomas v, Rhym- 
ney Ry. Co., L. R. 6 Q. B. 266 ; 
40 L. J. Q. B. 89 (train in the way 
of defendants' train on the line} ; 
"Wright V. Midland Ry. Co., 42 



L. J. Ex. 89; L. R. 8 Ex. 137 
(train of Midland run into by train 
of another company) ; Birkett v, 
Whitehaven Junction Ry. Co., 4 
H. & N. 730 ; 28 L. J. Ex. 348 
(defect in switch in MaryportRy.); 
Buxton V. N. E. Ry. Co., L. R. 3 
Q. B. 649; 37 L. J. Q. B. 268 
(cattle on line of another company) ; 
Foulkes r. Met. Ry. Co., stt^-a. 
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at a station belonging to the defendants, but on a platform 
exclusively allotted to the L. 0. & D. Co. It was held 
that the defendants were liable for the negligence of their 
porter (2). Baggallay, L. J., said : '^ In respect of that 
portion of the line over which they had running powers, 
they had the same duties and were under the same obli- 
gations relating to their passengers as they had or were 
under in respect of the portion of the line which was their 



own." 

Use of Premms. 

With respect to the use by railway companies of their 
premises, in their capacity as carriers (a), it has in some 
cases been held that there was no negligence and in others 
that there was, and it is difficult to extract from them any 
principle whatever; and in truth it is obvious that each 
case must mainly depend upon its own peculiar circum- 
stances (6). It may perhaps be gathered that in general 
where an accident happens by reason of something unusual 
being done at that moment (c) by the company there has 
been negligence; but where an accident happens in the 



{z) Self tf. L. B. & S. 0. By. Co., 
42 L. T. N. S. 179. 

(a) The question of the nse by 
them of their premises not in their 
capacity as carriers, but as cor- 
porations using their own property, 
naturaUy arrange itself under the 
head of *' Corporations," pp. 161, 
166, or of " Owners of Property," 
pp. 130, 133. 

{b) See i)0r Kelly, C.B., in Bose 
V. N. E. Ry. Co., 34 L. T. 763, 
per Coleridge, C.J., in Bobson v. 
N. E. Ry. Co., L. B. 2 Q. B. D. 
86 ; 46 L. J. Q. B. 60, C. A. 

(o) Shepperd v. Mid. By. Co., 
26 L. T. 879 ; 20 "W. B. 706 (ice 
on platform) ; Nicholson v. L. & 
Y. By. Co., 34 L. J. Ex. 84 ; 3 H. 



& C. 634 (hamper taken from train 
and placed by side of line) ; Crafter 
V. Met. By. Co., L. B. 1 C. P. 300 ; 
36 L. J. C. P. 132 (slipping on 
steps nosed with brass ; see also 
Dayis v. L. B. & S. C. By., 2 F. 
& F. 688) ; Hogan v. S. E. By. 
Co., 28 L. T. C. P. 271 (over- 
crowded platform) ; Jackson v. 
Metropolitan By. Co., L. B. 10 
C. P. 49 ; 44 L. J. C. P. 83 (oyer- 
orowded platform. Insufficient por- 
ters) ; oyerruled on appeal, L. B. 
3App.Cas. 193; 47L. J.H.L.303; 
see also Wilkinson v, Fairie, 32 
L. J. Ex. 73; 1 H. & C. 633 
(carman went into dark passage 
and f eU down staircase, a different 
thing from a hole or trapdoor). 
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usual and eveiy-day course of events {d)y and there has 
been nothing done by the company varying that course {e)y 
which course has existed for some time and from which no 
accident has happenedi then the presumption is that there 
is no negligence on the part of the company, but either 
the injury is a pure accident, or the plaintifi has only him- 
self to blame. 

In Watkins v. Or. W. Ry. Co. (/), two learned judges, 
Denman and Lopes, JJ., differed as to whether there was 
any evidence of negligence in placing a plank across a 
staircase so as to catch the head of a passenger descending. 
It would seem the question ought to have been left to the 
jury as well as the question of contributory negligence. 
There was the fact of an unusual state of the premises 
arguing negligence on the part of the defendants, and 
there was evidence that the plaintiff was so careless as not 
to look where she was going, and her own negligence 
may have been the proximate cause. There does not 
appear to have been any appeal in this case (g). So, too, 
railway companies ought to guard against unusual crowds 



(d) Gormnan v. East. Go. By. 
Co., 29 L. J. Ex. 94 ; Blackman 
V. L. B. & B. C. Ry., 17 W. B. 
769 (weighing machine in usual 
place) ; Grafter r. Met. By. Go., 
36 L. J. G. P. 132 (brass bound 
steps worn smooth) ; Daniel v. 
Met. By. Go., L. B. 6 H. L. 46 
(g^irder falling — Lord Hatherley 
remarks the workmen employed 
had never known an accident be- 
fore this time) ; Owen v, G. W. 
By. Go., 46 L. J. Q. B. 486, per 
Lush, J. (market train, as usual, 
too long to puU up at platform, 
unusual accident) ; Toomey v. L. 
B. & S. G. By. Go., 27 L. J. G. P. 
39 ; 3 G. B. N. S. 146 (urinal and 



lamp room dose together, plaintiff 
injured by going into latter by 
mistake) ; Gt. W. By. Go. r. 
Davies, 39 L. T. N. S. 476 (cow 
injured by insufficiency of catch to 
gate on level crossing which had 
been safely used for nine years) ; 
see also Patchell v, Lish N. W. 
By. Go., 6 Jx. B. G. L. 117. 

(e) See, post, as to "Presump- 
tions," Gh. VI. 

(/) Watkins r. Gt. W. By. Co., 
46 L. J. 817. 

iff) Abbott V. Freeman, 36 L. T. 
N. S. 783, reversing 34 L. T. N. S. 
614 (horse being shown at Ald- 
ridge's kicked the plaintiff). 
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of which they have notice, such as those occasioned by 
excursion trains (A). 

Where a plank and roll of zinc fell upon a passenger 
through a roof upon which a man was moving about for 
the purpose of seeing to repairs, it was held, in the absence 
of any evidence to show that the man was negligent, or 
that the defendants knew, or had the means of knowing 
that the roof was insecure, there was no evidence of negli- 
gence at all (t). 

Railway companies, either expressly or impliedly, invite 
persons, who are intending travellers (A;), upon their pre- 
mises and into their carriages, and in so doing put them off 
their guard by a sort of warranty of safety ; and they are, 
therefore, boimd to use towards such persons something 
more than ordinary care ; and there seems to be in the case 
of railway companies an additional reason for the exercise 
of great care in the fact of the greatness of the danger, 
and the inability of the passenger to help himself (/). 

Where the defendants made a bridge for more convenient 
access from one platform to another, and a passenger was 
injured in crossing by reason of the bridge being badly 
built, the defendants were held liable (w), upon the ground 
that the passenger was invited to use the bridge. So 



(h) Hogan v. S. E. By. Co., 28 
L. T. N. S. 271 (person pushed off 
platfonn by unoontrolled crowd). 

(i) Welfare v, L. B. & S. 0. Ry. 
Co., L. B. 4 Q. B. 693 ; 38 L. J. 
Q. B. 241. As to haying the 
means of knowing whether thingfs 
are in a safe condition or not, see 
Withers v. North Kent By., 27 
L. J. Ex. 417; International By. 
Co. V. Halloren, 37 A^er. Bep. 
744. 

(A*) And even those accompany- 
ing passengers to see them off (I 
suppose reasonably doing so). 



(/) How far the absence of sig- 
nals, &o. is misleading has been 
the subject of conflicting decisions 
in America. Chicago By. Co. v. 
Bobinson, 8 HI. App. 140 ; Cohen 
V. Eureka By. Co., 14 JNTev. 376 ; 
Pennsylvania By. v. Bighter, 42 
N. J. L. 180. See eontray Bunting 
V. Central Pacific Co., 14 Nev. 361. 

(m) Longmore v. G. W. By. Co., 
19 C. B. N. S. 183 ; 36 L. J. C. P. 
136, note. There was a safe bridge 
further off by which the plaintiff 
might have crossed. 
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where the companj have always aUowed passengers to cross 
by a particular path it is equivalent to an assurance that 
they may safely use it (n). And where there is a station 
unprovided with a footbridge and the company by their 
acts invite persons to cross the rails, they are bound to take 
more than ordinary care (o). 

When notices have been put up forbidding persons to 
cross the line, but the company's servants have aUowed the 
notices to be disregarded, such notices are no answer to an 
action for negligence (/?), but where there is no sufficient 
evidence of the company's acquiescence in the passenger's 
crossing the line, it is the passenger's own negligence if he 
crosses the line being aware of a bridge provided on pur- 
pose for crossing (q). 

Carriers of passengers are not liable for any injury occa* 
sioned by anything extraneous to the work in which they 
are engaged, and as to which they had no reasonable 
ground for supposing that ordinary and proper care had 
not been taken by those persons whose duty it was to take 
such caje (r). They are bound to see that everything 
under their own control is in full and complete and proper 
order («). 

So they are bound to construct their works so as to resist 
all ordinary storms, &c., which may reasonably be ex- 
pected, though they may be of rare occurrence (t). 



(») See Itogers v. lUiyimiej By. 
Co., 26 L. T. N. S. 1879. 

(o) Girdwood v. N. B. Ry. Co., 
Court of Session, 4th series, Vol. 

IV. p. 116. 

{p) Dublin, W. & W. Ry. Co. 

V. Slattery, L. B. 3 App. Cas. 1155. 
It seems that if the company 
aoquiesoe in persons crossing their 
line promiscuously at all points 
they are not bound to protect such 
persons, especially if persons gene- 
rally cross at a particular point. 



Harrison v. N. E. Ry. Co., 29 
L. T. N. S. 844. This case does 
not appear to have been cited on 
the argument in Dublin, "W. & W. 
Ry. Co. V. Slattery. 

{g) WUby v. Midland Ry. Co., 
36 L. T. N. S. 244 Q. B. ; Clarke 
V. Mid. Ry. Co., 43 L. T. N. S. 381. 

(r) Daniel v. Met. Ry. Co., L. R. 
6 Eng. & Ir. App. 45. 

(») lb, 

(t) G. W. Ry. Co. of Canada v, 
Fawcett, 1 Moo. P. C. N. S. 101. 
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Proprietors of ooaohes and carriages are responsible to 
those whom they invite to enter their vehicles (m). 

And it has been held that the proprietor is liable for 
latent defects (x) provided the defect could have been dis- 
oovered on examination, or conld have been prevented in 
the course of manufacture (y). 

So also railway companies are liable for the faulty con- 
struction of carriages into which they invite travellers, 
except as to latent undiscoverable defects (s). 



Use of Train and Carriages. 

There have been numerous decisions upon the question 
whether the fact of a train not pulling up at a platform, 
coupled with other circumstances, is negligence or not. 
Those other circumstances are different in each case, and 
are the turning points in each decision (a). In these 
oases, as in all others, the question of negligence is en- 



(tf) Bremner t^. Williams, 1 C. & 
P. 414 (coaoh just repaired and 
examined two journeys before aooi- 
dent, held liable) ; Curtis v. Drink- 
water, 2 B. & Ad. 169 (improper 
oonstruotion of coaoh, omission of 
iron railing between luggagfe and 
passenger) ; Templemanv. Haydon, 
12 C. B. 607 (shafts of cart break- 
ing) ; Welch v, Laurance, 2 Chit. 
262 (chainstay of cart) ; Israels v» 
Clarke, 4 Esp. 259 (overloading a 
coach) ; so also are ferrymen, see 
Willoughby i;. Horridge, 12 C. B. 
742. 

{x) Sharp v. Gray, 9 Bing. 467. 
As to latent defects, see Bandall v. 
Kewsome, ante, p. 27. 

(y) Bedhead v. Mid. By., L. B. 
2 Q. B. 412 ; 4 Q. B. 379 ; 88 L. 



J. Q. B, 169; Richardson v. Gt. 
Eastern By., L. B. 1 C. P. D. 342. 

{z) See Bedhead t;. Mid. By. Co., 
supra ; Bichardson v. G. East. By. 
Co., supra; see also Stokes v. East. 
Co. By., 2 F. & F. 691 ; Ford v. 
L. & S. W. By. Co., 2 F. & P. 730 
(not bound to use every possible 
precaution which speculatiye science 
may suggest) ; but where a com- 
pany had tested a wheel, but after- 
wards did not test it for some time, 
the jury having found that they 
ought, a rule for a new trial was 
refused, Manser v. East. Co. By. 
Co., 8 L. T. N. S. 686. 

(a) See remarks by Kelly, C.B., 
in Bose v, N. E. By. Co., infra; 
and by Coleridge, C.J., in Bobson 
V, N. E. By. Co., infra. 
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tirely one for the jury (b). There is probably no negli- 
gence in the mere fact of a train not pulling up at a 
platform, provided due oare is taken that no injury arises 
from it ; but if, from want of such care, or if, by some 
action of the defendants connected with such stopping, 
the plaintiff is led into danger, the defendants are liable 
for negligence. If, in fact, the stopping is of a misleading 
character (<;), that is to say, of such a character as to mis- 
lead a reasonable person ((/), the defendants will be liable. 
This may depend upon how long the train stops {e) ; 
whether it is dark or light (/) ; whether there is an ex- 
press or implied invitation to alight (^); or other such 
like circumstances. 

If there is no misleading — ^if , for instance, the plaintiS 
exercises his own discretion in the matter, and in broad 
daylight chooses to jump from the carriage rather than 



{b) Bridges V. North London B7. 
Co., itrfra; Bobson v. K. E. By. 
Co., infrt^^ though, upon a mere 
sointilla of evidence, a judge would 
non-suit ; Met. By. Co. v, Jack- 
son. See ante^ p. 14, n. («). 

(e) As to the effect of putting the 
plaintiff off his guard, see the judg- 
ments in D. W. & W. By. Co. t^. 
Slattery, L. B. 3 App. Cas. 1165. 

(rf) Davey v. L. & S. W. By. Co., 
12 Q. B. D. 70. 

(e) Cockle v, S. E. By. Co., L. B. 
7 C. P. 821 ; 41 L. J. C. P. 140 ; 
Bridges r. L. & N. W. By. Co., 
L. B. 7 H. L. 216 ; 43 L. J. Q. B. 
131 ; WeUer v, L. B. & S. C. By. 
Co., L. B. 9 C. P. 126 ; 43 L. J. 
C. P. 137 ; Bobson v. N. E. By. 
Co., L. B. 2 Q. B. D. 86 ; 46 L. J. 
Q. B. 60 ; Bose t>. N. E. By. Co., 
L. B. 2 Ex. D. 248 ; 46 L. J. Ex. 
374 ; Nichols v, Gt. Southern Co., 
7 Ir. C. L. 40 ; 21 W. B. 387. 



(/) Prceger v. Bristol & Ex. By. 
Co., 24 L. T. 106 ; Cockle v. S. E. 
By. Co., supra; "Weller v. L. B. & 
S. C. By. Co., supra. 

[ff) Foy V, L. B. & S. C. By. Co., 
18 C. B. N. S. 226. (The mere 
caUing out of the name is not of 
itself a sufficient invitation; see 
per Lord Hatherley in Bridges v. 
N. L. By. Co., supra; and see 
Lewis V. L. C. & D. By., infra) ; 
Weller v. L. B. & S. C. By. Co., 
supra, (In this case all three 
elements calculated to mislead were 
present — ^it was dark, there was an 
express invitation, and the train 
stopi)ed for a reasonable time, as if 
for alighting.) L. & N. W. By. 
Co. V, Hellawell, 26 L. T. N. S. 
667 (porters called out, <'all out 
for Huddersfield," and opened 
doors, held negligence) ; see also 
Gill V. G. E. By. Co., 26 L. T. 
N. S. 946. 
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ran the ohanoe of being carried on, or the trouble of in- 
sisting upon the train backing, then the company are not 
liable (A). 

It should seem that a railway company is not bound to 
have a platform as long as any of its trains, but is only 
bound to do what is reasonable in that respect (e). 

Akin to the question of negligence, in overshooting the 
platform, is that of opening and shutting of doors ; and 
again the main question is, whether the plaintiff has been 
misled or not. If, from the position of afiairs induced by 
the defendants, the plaintiff could reasonably suppose that 
he could safely descend from, or ascend to the carriage, or 
place his hand between the door- jamb, then the defendants . 
have been guilty of negligence. Here again, also, the 
circumstances decide the question, as, for instance, was it 
dark at the time (A:), had the passenger fairly entered the 
carriage before the door was shut (/) or not(m). Thus, 
also, it is misleading for the company not to keep the 
carriage doors properly fastened whilst the train is in 
motion (w), or, it seems, when standing still (o). In one 
case, where the door of a carriage flew open three times, 
and the plaintiff, in trying to shut it the fourth time, fell 
out and was injured, it was held that the company were 
not liable, for that, although they were negligent, the 



(A) Siner V. G. W. Ry. Co., L. R. 
4 Ex. 117 ; 38 L. J. Ex. 67 (see, 
however, the observation of Brett, 
L.J., in Bobson v. N. E. By. Co., 
on the above case) ; Lewis v. Lon- 
don, Chatham & Dover Co., L. B. 
9 Q. B. 66 ; 43 L. J. Q. B. 8 
(names called out, train stopped 
temporarily and then backed, sta- 
tion well known, no misleading). 

(») See per Lush, J., Owen v. Gt. 
W. By. Co., 46 L. J. Q. B. 486. 

{k) Fordham v. L. B. & S. C. 
By. Co., L. B. 4 C. P. 619 ; 38 L. J. 



C. P. 324. 

{I) Bichardson v. Met. By. Co., 
37 L. J. C. P. 176 ; Maddox v, 
L. C. & D. By. Co., 38 L. T. N. S. 
468 C. P. ; but see Coleman v. S. E. 
By., 4 H. & C. 699 (boy of twelve 
years of age) ; Jackson v. Met. By. 
Co., anUy p. 186. 

(m) Fordham v, L. B. & S. C. 
By. Co., supra, 

(n) Oteev, Met. By. Co., L. B. 8 
Q. B. 161 ; 42 L. J. Q. B. 105. 

(o) Bichards v, Gt. E. By. Co., 
28 L. T. 711. 
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damage was not the neoeflsary or natural result of such 
negligenoe, but that the plaintifP, to whom the inoon- 
venienoe of the open door was slight (as the train would 
stop in three minutes) , and the danger of trying to close 
it great, had by his own act contributed to the accident. 
Brett, J., seemed reluctantly to acquiesce in this decision, 
and remarked upon it in Gree r. Metropolitan Eailway Co., 
supra. This case seems fairly to illustrate the difficulty of 
deciding, as a matter of fact, whether there is negligence 
or not. One would have thought that the danger of 
leaving a door of a train open was very great, and the 
danger of trying to close it very smaU (p). 

Upon the other hand, where the defendants have done 
nothing to mislead the plaintiff, but he chooses of his own 
motion to put himself in danger, of course the negligence 
is his own {q). 

The mere fact of a wmdow sUpping down is not evi- 
dence of negligence, as it seems (r). 

It is very doubtful whether not whistling before coming 
to a station where persons are in the habit of crossing on 
the level would be evidence of negligence («), but it rather 
seems that the duty of whistling is to be inferred or not 
inferred from the circumstances of the case {t). 

As to not fencing level crossings for the protection of 
cattle, see Owners of Eetd Property, Ch. II. s. 2, p. 48 ; 
and as to level crossings, as respects passengers crossing, 
see Owners of Eeal Property, Ch. III. s. 2, pp. 130, 
133. 

{p) AdamB v, L. & Y. Ry. Co., Co., 27 L. T. 762. 

L. R. 4 0. P. 739 ; 38 L. J. C. P. («) Dublin, W. & W. Ry. Co. 

277. 9. Slattery, L. R. 3 App. Cas. 1 1 64, 

(q) See Met. Ry. Co. v. Jackson, per Lord Cairns. 

L. R. 3 App. Cas. 193 ; 47 L. J. (t) Davey v. L. & S. W. Ry. Co., 

C. P. 303; and see post, Ch. V., 12 Q. B. D. 70; Ch. V., Contribu- 

Contribntory Negligence. taryNegHgenoe; see Gray v. N. E. 

(r) Murray v. Met. District Ry. Ry. Co., 48 L. T. N. S. p. 904. 



INNKEEPERS. 



193 



Section X. 
Neglect of duties by Innkeepers. 

An innkeeper is not an insurer of the goods of his guest, 
but is liable for negligence (w), and is bound to take some- 
thing more than ordinary care of his guest and his guest's 
goods (x). It is in his character as innkeeper that he is 
required to exercise such diligence ; but if he is a mere 
bailee (y), or a mere lodging-house keeper (s), he would 
only be liable for ordinary negligence. 

The fact of the loss of the goods is primd facie evidence 
of negligence (a). The act of God, or the Queen's ene- 
mies, is, as in the case of carriers at common law, a good 
defence (6). So, also, is the contributory negligence of the 
plaintiff (c). 

The innkeeper is Kable for the theft of his servant from 
a guest at his inn {d)y but not for burglary or robbery with 



(m) Galye's Case, 1 Sm. L. C, 
5th ed. 102 ; Dawson v. Chamney, 
6 Q. B. 164. As to innkeeper's 
liability to persons coming to the 
inn, but not to deal with him, see 
Oxford r. Prior, 14 Weekly Rep. 
611 ; and as to a temporary caU 
for refreshment, see Bennett v. 
MeUor, 6 T. R. 273. 

(x) Campbell, s. 55. 

(y) Hyde v. Mersey Nav. Co., 5 
T. R. 389 ; Williams v. Gesse, 3 
Bing. N. C. 849. 

{s) Bac. Ab. Inns, C. 5 ; Park- 
hurst V, Foster, Salk. 388; see 
Dansey v, Richardson, 3 E. & B. 
144 ; Holder t'. Soulby, 8 C. B. 
N. S. 254. 

(a) Dawson v. Chamney, 5 Q. B. 
164. 

8. 



{b) Richmond v. Smith, 8 B. & 
C. 9 ; and so is *^ inevitable acci- 
dent," see Wharton, s. 678, 553, 
and as to act of Gk>d, see antef 
p. 165, note (i). 

(c) Famworth v. Packwood, 1 
Stark. 249 ; Burgess v, Clements, 
4 M. & S. 306; Armistead v. 
FuUer, 17 Q. B. 261 ; Richmond 
t'. Smith, 8 B. & C. 9; Kent t;. 
Shuckard, 2 B. & A. 803. The 
guest must himself have used or- 
dinary care, see CashiU v. Wright, 
6 £. & B. 891 ; see also Oppenheim 
V. White Lion Hotel Co., L. R. 6 
C. P. 515; 40 L.J. 0. P. 231. 

{d) See Morgan v, Ravey, 6 H. 
& N. 265 ; and see Calye's Case, 8 
Co. 32. 



O 
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violence, it is said, where he can show that the force which 
occasioned the loss was truly irresistible (e). 

The liability of the innkeeper, as such, will continue, it 
seems, for some reasouable time after the departure of a 
guest who has left his goods to be sent for with the land- 
lord's consent (/) ; and it is certain that his liability con- 
tinues during the temporary absence of his guest {g). 

The 26 & 27 Vict. c. 41, s. 1, enacts that no innkeeper 
shall be liable to make good to any guest any loss of or 
injury to goods or property brought to his inn (h) to a 
greater amount than the sum of £30, except in the fol- 
lowing cases : (1) where such goods or property shall have 
been stolen, or lost, or injured, through the wilful act, 
default, or neglect of such innkeeper, or any servant in his 
employ : (2) where such goods or property shall have 
been deposited expressly for safe custody with such inn- 
keeper (i). 



. {e) Jones on Bailments, 96. 
Various other authorities are cited 
to prove that an innkeeper is not 
liable for a loss of his guest's goods 
by burglary, &o., in Wharton, s. 
677» but they do not appear to bear 
out the text. 

(/) See per Brown, 0. J., in 
Adams v. Clem, 41 Qn. 67. 

(g) Bather v. Day, 2 H. & 0. 14. 

(A) Not being a horse or other 
live animal, or any gear appertain- 
ing thereto, or any carriage. 



(i) There is a proviso that the 
innkeeper may ifequire the goods 
to be deposited in a sealed box, and 
by s. 2 he is not entitled to the 
benefit of the Act if he refuses to 
receive the goods for safe custody, 
or by s. 3, if he does not cause a 
copy of the 1st section of the Act 
to be put up in the inn. Such 
copy should be a correct copy, see 
Spice V. Bacon, L. B. 2 Ex. D. 463 
C. A. ; 46 L. J. Ex. 713. 
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Section XI. 
Neglect of duties by Physicians^ 8fc, 

It cannot be predicated of any act that it is per se negli- 
gent ; it is only so if it is a breach of duty (k). The first 
question therefore is, what is the duty which the person 
had to perform ? Some persons have more difficult duties 
to perform than others. If they neglect those duties they 
are the more to blame, because they are bound to bring 
more skill and care to their execution ; but, on the other 
hand, the duties being more difficult, they may more easily 
fail notwithstanding the utmost care. Wben due allowanoe 
has been made for the difficulty of performing the duty, 
any negligence which has prevented its performance be- 
comes of a grave character, because by undertaking to 
perform the difficult duty the performer has undertaken to 
use superior care and skill. The question is, has the high 
duty which has been undertaken been reasonably ful- 
filled (/) P It is also to be borne in mind that in the case 
of medical men not only is the duty difficult, but the con- 
sequences of neglect may be disastrous. It was observed 
by Lord Ellenborough that "more than an ordinary 
degree of skill was necessary for a surgeon who under- 
takes to perform surgical operations, which is shown by 
the case in Wilson (m) ; something more than the farrier 
who undertakes to cure a horse " («). 

Physicians could not at common law recover their 
fees (o) unless there was an undoubted special contract (p). 

{k) As we have seen, antct p. 2. (o) Gliorley t^. Bolooti 4 T. B. 317. 

(/) See ante, Gh. I., p. 13. {p) Attorney-General v. Boyal 

(m) Slater v. Baker, 2 Wils. 369. College of Physioians, 30 L. J. Oh. 

(ft) Seare v. Prentice, 8 East, 757. 
362. 

02 
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But now by the 31st section of the 21 & 22 Vict. o. 90, 
they can sue, and they need not prove any contract (q). 
A surgeon, or a physician acting as such, might always sue 
for his fees (/•). 

It is said that a physician or surgeon who acts gratui- 
tously is only liable for gross negligence. By the Eroman 
law the undertaking of the performance of something was 
called ^^mandatuniy^ audit would be immaterial that it was 
done gratuitously, for the Boman law said, if you under- 
take to do a thing you must take ordinary care about the 
doing of it («) . The English law, on the other hand, says 
that in consideration of my trusting you with the doing of 
the thing you impliedly promise me to do it, and so you 
create a duty to do it (^), and you must take ordinary care 
at the least. So that both the Eoman and English laws 
say that ordinary care must be taken in the case of gra- 
tuitous mandate, or, in other words, that a physician acting 
gratuitously is liable for ordinary negligence, at the least. 
But it has been felt that a physician acting gratuitously is 
still a person who professes to use skill, and that if he does 
not exercise the skill which he ought to have he is guilty 
of a grave breach of his duty ; and because it is a general 
rule that a person who is impaid is not liable except for 
gross negligence, lawyers have called this want of skill, 
gross negligence ; and so it has come to be said that a 
physician who acts gratuitously is only liable for gross 
negligence, whereas he is liable for showing want of skill. 
In truth the word " gross" does not here mean anything 
more than that it would be ordinary negligence in another 
person, but that, in a person who should be skilful, ordinary 
negligence may be called " gross." 

[q) Gibbon v, Budd, 32 L. J. Ex. & Mars. 277. 

182. Any coUege of phymcians (a) Wharton, b. 493 ; Camp. s. 8, 

may, however, make bye-laws re- ante, p. 11, note (y). 

straining the members from suing. {t) Coggs v. Bernard, 1 Sm. L. C. 

(r) Battersby r. Lawrence, Car. 177. 
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A surgeon is not an actual insurer ; he is only bound to 
display sufficient skill and knowledge in his profession (u). 
He does not undertake to perform a cure, or even to use 
the highest possible skill, but a proper and competent de« 
gree of skill (rr). 

An unqualified person who acts as a doctor is of^ course 
equally bound to bring competent skiU to the performance 
of the duty which he has undertaken (y). 

The cases in which mere negligence has been established 
against professional persons, such as solicitors, doctors, &c., 
do not appear to be very numerous, and two reasons may 
be given for this. In the first place, the taking of care is 
almost their raison d^itrcy while to many other persons the 
taking of care may be an impeditnent to their business; 
and in the second place, and as a consequence from the 
above-mentioned reason, when they are negligent, such 
negligence amounts in general to fraud or intentional 
neglect. In the case of doctors such matters have become 
the subject of investigation in the criminal courts where 
death has ensued (s). 

A medical man having once undertaken a case cannot 
desert it without reasonable cause, just as a solicitor can- 
not without good cause abandon the suit of his client (a). 

Where the ground for the allegation of negligence is a 
general want of that skill which a medical man undertakes 



(m) Per Tindall, C.J., Hanke v. 
Hooper, 7 0. & P. 84. 

{x) Lanphier i;. Phipos, 8 G. & 
P. 475 ; Rich v. Pierpont, 3 F. & 
F. 36. In a case at Hisi Prius, 
Perionowski v. Freeman, 4 F. & F. 
982, Cockbum, C.J., is reported to 
have said that medical gentlemen 
who give their services gratuitously 
were not to be made liable for neg- 
ligence for which they were not 
personally responsible. (Nurses 



gave too hot a bath to a patient in 
a hospital.) 

(y) Ruddock v. Lowe, 4 F. & F. 
619 ; Jones v. Fay, ib. 626. 

(«) See R. V, St. John Long, 4 
C. & P. 398, and the rest of the 
cases collected in Russell on Crimes, 
6th ed. vol. i. p. 664, et acq, 

(a) ' * Shearman on Negligence,' ' 
s. 441 ; see Hoby v. Built, 3 B. 
& Aid. 349 (solicitor abandoning 
case). 
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to possess, the defendant may give evidence of general 
skill; but where there is no doubt of his general skill, and 
the ground for the allegation of negligence is that in the 
particular case he showed a want of skill, evidence of 
general skill will not (it is said) be received (i). 



Section XII. 
Negkct of duties by Solicitors, 

Solicitors, like physicians, evidently undertake to bring 
to the duties which they have to perform something more 
than ordinary care, for they are persons of skill and know- 
ledge and, like physicians, imdertake matters of the very 
highest difficulty and importance. It is clear that ordi- 
nary neglect where so great care is demanded becomes very 
grave, and, in the language of some of the judges, is " gross 
negligence" (c). Upon the other hand, as the duty is most 
difficult, it is not every error or want of success that is to 
be attributed to negligence, and where it has been at- 
tempted to make a solicitor liable for some error which 
any careful man might have fallen into, the judges have 
said that solicitors are only liable for "gross negli- 
gence" (fl?). 

As has been said before (e), a high duty has been under- 



(b) ** Shearman on Negligence," 
s. 442. In Seare v. Prentice, 8 
East, 348, no eyidence was given 
of general want of skill, but the 
evidence relied on was that of neg- 
ligence in the particular case which 
the jury negatived and the Court 
would not disturb the verdict 
although the judge had misdirected 



the jury that they could not inquire 
into the want of skill. 

(c) See anUy p. 12, note (<;), as to 
the phrase * * gross negligence. ' ' 

(d) Laidler v. EUiot, 3 B. & C. 
738, and the cases there cited; 
EUrington v. Holland, 9 M. & W. 
659. 

{e) Ante, Physicians. 
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taken which, upon the other hand, is a difBoult one, and 
the question is, has it been reasonably fulfilled P 

A solicitor is liable for the negligence of his agent (/), 
partner (^), or clerk (h). 

The obligation of the solicitor is towards his client, and 
not towards a stranger, to whom he is not responsible for 
erroneous advice (i). 

He is liable although his services are rendered gratui- 
tously {k)y though (it is said) only for gross negligence (/). 
A solicitor is bound to exercise a reasonable amount of 
skill in the selection of a safe investment for his client, 
although acting gratuitously (m), and it is said that an 
omission of such skill is gross negligence (n). 

When a solicitor has accepted his client's retainer, he is 
bound to prosecute the matter intrusted to him to its ter- 
mination. He is not bound, indeed, to proceed if he can- 
not upon request obtain his fees or security for them, and 
if he gives his client reasonable notice of his intention to 
throw up the retainer (o). 



(/) Simons v, Bose, 31 Bea. 11. 

{ff) Norton v. Cooper, 3 Sm. & 
Qtift. 375 ; see Dundonald f^. Mas- 
terman, L. R. 7 Eq. 604 ; 38 L. J. 
Ch. 360 ; Biokford v, D'Aroy, L. 
R. 1 Ex. 654 ; 36 L. J. Ex. 202. 

(A) Floyd V, Nangle, 3 Atk. 668; 
Prestwick v, Foley, 18 C. B. N. S. 
806 ; 34 L. J. C. P. 189. 

(*) Fish v. Kelly, 17 0. B. K. S. 
194; if he undertakes to act for 
any person without authority he is 
liable to that person for any injury 
whioh arises from his conduct; 
Weetaway v. Frost, 17 L. J. Q. B. 
286, and eyen to the defendant 
against whom he proceeds ; see 
Hubbard v. Phillips, 13 M. & W. 
702 ; Andrews v, Hawley, 26 L. J. 
Ex. 323. 

(k) Donaldson v. Holdane, 7 CI. 



& F. 762. 

{I) ** Shearman on Negligence," 
s. 216 ; but it is not so said in the 
case above cited. Possibly a jury 
might be induced to look with less 
severity upon the conduct of a 
solicitor who acted gratuitously. 
In the case above cited Lord 
Brougham said, *'His conduct in 
volunteering his services does in- 
cline one to think that the liability 
he incurred in point of law is some- 
what hard upon him ; but still I 
cannot doubt he is liable,'' and 
accordingly costs were not found 
against him. 

(m) Bourne v. Diggles, 2 Ohitt. 
311 ; Craig v. Watson, 8 Beav. 427. 

(;i) Shiells v. Blackbume, 1 Hy. 
Bl. 169. 

(o) Wadsworth t^. Marshall, 2 
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Generally speaking, the retainer of the solidtor is at an 
end when judgment is recovered (p) ; but it may be re- 
newed, and the attorney will then retain his power to bind 
his client by a compromise {q). So if, after judgment, he 
is authorized to do his best to obtain the fruits of the judg- 
ment he has control over the process of execution, and 
may consent to the withdrawal of B,fi.fa.(r), He may 
also accept payment of the debt by instalments, but he has 
no implied authority to enter into an agreement to post- 
pone execution («). 

A solicitor acting bond fide and reasonably, and not con- 
trary to his client's direct commands (^), may compromise 
a suit (m). 

The client is not bound to show that he would have won 
his cause but for the negligence of the solicitor. It is suf- 
ficient if he shows negligence operating to produce the loss 
of the cause {x). 

Where an action is brought by a solicitor for his costs, 
he must of course prove his case, i.e., he must show affirma- 
tively that he has fairly, carefully, and honestly discharged 
his duty (y). 



Cr. & J. 665 ; Hoby v. Built, 3 B. 
& Ad. 360 ; Van Sandau r. Browne, 
9 Bing. 402. 

(p) Flower v. Bolingbroke, 1 Str. 
639 ; Brackenburg v. Pell, 12 East, 
588; Macbeath v, Ellis, 4 Bing. 
578. It is said that a solicitor is 
not bound to move for a new trial 
upon a point of law, nor to insti- 
tute new collateral suits without 
special instructions. Shearman, s. 
227, citing Hastings v, Halleck, 
13 Cal. 203; Pennington v. Yell, 
6 Eng. (Ark.) 212. 

{q) Butler r. Knight, L. R. 2 
Ex. 109 ; 36 L. J. Ex. 66. 

fr) Levey v. Abbott, 4 Ex. 688. 

(«) Lovegrove v. White, L. R. 
6 0. P. 440. 



(0 Fray v. Voules, I El. & El. 
839. 

(m) Prestwick v. Poley, 34 L. J. 
C. P. 189. As to counsel's power 
to compromise a suit, see Straus v. 
Francis, L. R. 1 Q. B. 379; 35 
L. J. Q. B. 133. 

[x) Grodefroyr. Jay, 7 Bing. 413. 
The solicitor may show in answer 
that there has been no damage ; 
but even then the plaintiff is, as it 
seems, entitled to a verdict for 
nominal damages. See the case 
above cited, and Harzetti v, Wil- 
liams, 1 B. & Ad. 415, and the 
cases as to sherifiPs, posty p. 210. 

(y) Allison v, Rayner, 7 B. & O. 
441. 
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The question of what in each particular case amounts to 
negligence is not instructive, and the cases are collected 
together in a note (2) for the purposes of reference. 

A solicitor is not liable for error in judgment upon 
points of new occurrence, or of nice or doubtful con- 
struction (a). 



(z) Brumbridge v, Massey) 28 
L. J. Ex. 69 ; Ha3nie v, Rhodes, 
8 Q. B. 342 ; Hopgood v. Parkin, 
L. R. 11 Eq. 74 ; Cooper v, Stephen- 
son, 21 L. J. Q. B. 292 ; Watts v. 
Porter, 3 E. & B. 743 (cases of 
mortgage) ; Taylor v. Gorman, 4 
Ir. Eq. Rep. 550 (particulars of 
sale) ; Potts r. Dutton, 8 Beav. 
493 (expenses of conyeyance) ; 
Stannard 1^. Ullithome, 10 Bing. 
491 (unusual covenants) ; Knights 
t;. Quarles, 2 B. & B. 102 ; Allen 
v. Clark, 1 N. R. 358 ; Treson v. 
Pearman, 3 B. & C. 799 ; Wilson 
V. Tucker, 3 Stark. 154 (cases of 
investigation of title) ; Parker v. 
Rolls, 14 C. B. 691 ; Elkington v, 
Holland, 9 M. & W. 669 (cases of 
deeds not under seal, or unattested) ; 
In re Bolton, 9 Beav. 272; He 
Spencer, 18 W. R. Ch. 240 (mis- 
take in order of Court) ; Reeve t\ 
Palmer, 6 C. B. N. S. 84 (loss of 
deed) ; Donaldson v, Haldane, 7 
CI. & F. 762 ; Dartnall v. Howard, 
4 B. & C. 345 (deposit of money) 
Cox V, Leech, 1 C. B. N. S. 617 
Hunter v, Caldwell, 10 Q. B. 69 
Frankland v. Cole, 2 Cr. & J. 590 
Huntley v. Bulwer, 6 Bing. N. C. 
Ill ; Stannard v, Ullithome, 10 
Bing. 491 ; Jacaud v, French, 12 
East, 317; Plant t>. Pearman, 41 
L. J. Q. B. 169; Long v. Orsi, 18 
C. B. 610 ; Stokes v, Trumper, 2 



K. & J. 232 ; Williams v. Gibbs, 

5 Ad. & El. 208 ; Kemp v. Burt, 
4 B. & Ad. 424 ; Hart v. Frame, 

6 CI. & F. 193; Godefroy v. Jay, 

7 Bing. 413; Simons r. Rose, 31 
Beav. 1 ; Russell v, Stewart, 3 
Burr. 1787 ; Pitt v, Yalden, 4 Id. 
2060 ; Laidler v. Elliot, 3 B. & C, 
738; Russell v. Palmer, 2 Wils. 
325 ; HiU v. Finney, 4 F. & F. 616 
(cases of neglect or ignorance of 
procedure) ; Reece r. Rigby, 4 B. 
& Aid. 202 ; Rex r. Tew, Sayer, 
50 ; Nash r. Swinburne, 3 Man. & 
Gr. 630 ; De Roufigny v. Peale, 3 
Taunt. 484; Dax v. Ward, 1 Stark. 
409 ; Hawkins v, Harwood, 4 Ex. 
503; Swannell v. Ellis, 1 Bing. 
347 (cases of neglect in preparing 
for trial or attending) ; Allison v, 
Rayner, 7 B. & C. 441 (not inform- 
ing client as to costs). A curious 
case is reported (Lee v. Dixon, 3 
F. & F. 744) where a solicitor 
brought an action on behalf of his 
client in a superior Court for a 
very small sum of money, and the 
plaintiff had to pay the costs. The 
action was twice tried, the first 
time with a verdict for the plaintiff, 
the second with a verdict for the 
defendant. 

(a) Godefroy v, Dalton, 6 Bing. 
468 ; Laidler v, Elliott, 3 B. & C. 
738. 
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Where the retaiiier is to do a partioular thing, the 
solicitor is liahle for negligence only with respect to that 
particular matter; and though his negligence in respect 
of matters connected therewith may cause injury to the 
client, he is, it seems, not liable {b). 

In a case of unusual difficulty, or where some new point 
arises, the skill and knowledge which a solicitor is boimd 
to bring to the execution of his duties may be insufficient ; 
and, however competent he individually may be, he may 
desire to act xmder the advice of counsel. If, therefore, 
upon such a matter he fairly and fully lays a case before 
counsel, and follows the advice carefully, he lb discharged 
from liability if it should turn out that such advice was 
fallacious (c) ; but upon matters which are entirely within 
his own province, and should be known to him, he cannot 
shelter himself under the opinion of counsel (d). 

By the Attornies and Solicitors Act, 1870 (e), agree- 
ments may be made between solicitors and their clients with 
respect to the remuneration of the former ; but by sect. 7 a 
provision in any agreement that the solicitor shall not be 
liable for negligence, or that he shall be relieved from any 
responsibility to which he would otherwise be subject as 
such solicitor, is wholly void. By sect. 8, no action can 
be brought upon any such agreement ; but the agreement 
may be enforced in the manner indicated in the section. 
It has been held that this section only applies to prevent 
actions to recover sums in lieu of costs after the work is 
done, and not to an action for refusing to allow a solicitor 
to do the work (/). The above statute does not apply to 
conveyancing or non-contentious business, agreements as 



{b) Langdon v. Gbdfrey, 4 F. & 249. 

F. 446. (d) Godefroy v, Daltozi, 6 Bing. 

(e) Andrews v. Handley, 26 L. J. 460, 469. 

Ex. 323 ; Fray v. Voules, 1 El. & El. {e) 33 & 34 Vict. o. 28. • 

839 ; Kemp v. Burt, 1 Nev. &Maii. (/) Rees v, Williams, L. R. 10 

262 ; Manning v. Wilkin, 12 L. T. Ex. 200. 
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to whioh are regulated by the Solicitors' Bemimeration 
Act, 1881 (g). 

A patent agent is expected to know the law relating to 
the practice of obtaining letters patent, and is answerable 
for negligence causing injury to his client by want of 
knowledge and skill (A). 



Section XIII. 

Neglect of duties by BankerSy 8fc. 

Bankers, in the course of their business as such, are 
bound to exercise something more than ordinary care, 
like physicians and lawyers, they hold themselves out 
to be persons of care and skill, and they undertake most 
important duties. But they are only bailees for reward 
of certificates intrusted to them for safe custody, upon 
which they receive commission for collecting the divi- 
dends, or upon which they have a lien (f), and as such, 
are liable for ordinary negligence only ; and where goods 
are simply deposited with them, and they make no 
charge, and the customer keeps the key of the box, they 
are merely gratuitous bailees; and, possibly, something 
less than ordinary care is all that is required of them {k). 
But with respect to money placed in their hands by their 
customers for the ordinary purposes of banking, whether 
they receive a profit or not, they hold themselves out as 
persons worthy of trust, and as persons of skill, and they 

iff) 44 & 45 Viot/o. 44, ss. 8, 9. 40 L. J. Ch. 286. 

(A) Lee v. Walker, L. R. 7 0. P. (A-) Giblin v. MoMuUen, L. R. 2 

121; 41 L. J. C. P. 91 (delay of P. 0. 317; Foster v. Essex Bank, 

four months in getting patent 17 Mass. 479; Scott v. National 

sealed). Bank of Chester Valley, 72 Pa. St. 

{%) In re United Service Co., 472;. Lancaster Bank v. Smith, 62 

Johnson's Claim, L. R. 6 Ch. 212 ; Penn, St. 47, post^ Chap. IV. 
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must be expected to use something more than ordinary 
oare (/). 

A banker would be liable for negligently refusing to 
cash his customer's cheque when he had sufficient funds in 
hand (m). 

So bankers are liable for negligently paying forged 
cheques (n), and there can be little doubt that they are 
bound to exhibit skill in detecting such forgeries. They 
are not liable if there has been contributory negligence (o), 
but it seems that such contributory negligence, in order to 
be an answer in an action for negligence against backers, 
must be negligence in regard to the particular matter in 
dispute, and be in the nature of an estoppel (p). 

A manager of a bank discounting bills for companies in 
which he has an interest without disclosing that fact is not 
guilty of negligence if he is acting in the ordinary course 
of business, and has not exceeded his powers (q). 

Assuming it to be the duty of a banker not to disclose 
the state of his customer's account without reasonable 
cause (r), the question of reasonableness is for the jury (s). 



(t) Wharton, s. 610. 

{m) Marzetti v. Williams, 1 B. & 
Ad. 415. This case was not founded 
on negligence ; the action was sub- 
stantially founded on the contract, 
and a wilful breach was aUeged, 
but Taunton, J., puts it on the 
breach of duty. 

(«) Bank of Ireland v. Trustees 
of Evans* Charity, 5 H. L. C. 389. 

(o) Young V. Grote, 4 Bing. 263. 
The authority of this case has been 
very much questioned, see Baxen- 
dale V. Bennett, L. R. 3 Q. B. D. 
625. 



(p) Anold V. Cheque Bank, L. K. 
1 C. P. D. 678 ; 46 L. J. C. P. 662 ; 
Patent Safety Gim Cotton Co. r. 
Wilson, 49 L.J. 713, antej-p. 2. 

{q) Bank of Upper Canada v. 
Bradshaw and Others, L. B. 1 P. 
C. 479. 

(r) Which it is submitted is with- 
out doubt. 

(«) Hardy v. Veasey, L. R. 3 
Exch. 107 ; 37 L. J. Ex. 76 ; 
Foster v. Bank of London, 3 F. & 
F. 214, considered. An action 
would arise at all events upon 
special damage shown, Hardy v. 
Veasey, supra. 
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Section XIV. 

Neykct of duties hy Stockbrokers. 

Stockbrokers carry on a business well known to the law. 
They undertake a well-known duty, viz. : to use all 
reasonable efforts to find a purchaser of shares, and to 
make a contract with him in a binding form on the Stock 
Exchange, and it is no excuse to say that by the custom of 
a local exchange the contract is usually made in a form 
which is not binding, for that is not a reasonable custom, 
and the customer is entitled to substantial damages if the 
broker makes a contract which is not binding, whereby the 
plaintiff suffers damage {t). 



Section XV. 

Neglect of duties by Public Officers (w). 

"Where the duties of a public officer are ministerial he is 
liable to an action of negligence if he negligently fails in the 
performance of them ; but where they are discretionary or 
judicial he is not so liable (x). In the latter case he is. 



: (0 NeilBon v. James, 9 Q. B. D. 
646. It seems doubtful whether 
the plaintiff could recover more 
than the price of shares omitted to 
be sold, as in the above case a 
daim to be indemnified against 
calls was abandoned. 

(m) The most usual way of com- 
pelling public officers to perform 
their duties is by mandamus^ but 



this form of remedy is outside the 
scope of the present work. 

{x) See Linford i;. Fitzroy, 13 
Q. B. 240 (admitting to bail, judi- 
cial, not ministerial) ; Ashby v. 
White, 1 Smith L. C. 216, 6th ed., 
see p. 268, and Cullen v, Morris, 2 
Stark. 687 (returning officer at 
election, partly ministerial, partly 
judicial) ; Barry v, Amand, 10 
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indeed, in general liable in another form of action where 
he has been corrupt or malicious, or has acted beyond the 
scope of his authority (y). Sometimes an officer whose 
principal duties are judicial may have to act ministerially 
in some particular duty or in some particular part of his 
judicial duties, and in respect of his ministerial duties he is 
liable to the charge of negligence (s). 

Public officers, whether their duties are of a general 
public nature, or of a qiJia8i public nature (that is, who act 
upon request of individuals for reward), are liable for 
negligence, and are not protected merely because they act 
bond fide and to the best of their skill and judgment, but 
they are bound to conduct themselves in a skilful manner (a) . 

Public officers are bound to exercise care in selecting sub- 
ordinates, and in superintending them; but there is a 
distinction between public officers whose duties are of a 
general public nature, as officers or servants of the Govern- 
ment or public, and public officers whose duties are of a 
quasi pubKc nature, as persons called upon by individual 
members of the public to do particular acts. The former 
are not responsible for the negligence of those who are their 



A. & E. 546 (collector of customs, 
ministerial) ; Miller v, Seare, 2 
"W. Bl. 1141 (commissioner in bank- 
ruptcy imprisoning, ministerial) ; 
Shinotti v, Bumpstead, 6 T. R. 646 
(manager of lottery, ministerial) ; 
Tozer v. Child, 7 E. & B. 377 (re- 
turning officer, judicial) ; Picker- 
ing V, James, L. R. 8 C. P. 489 ; 
42 L. J. C. P. 217 (presiding officer 
at ballot, ministerial). The agents 
of the state, as, for instance, the 
keepers of a penitentiary, have 
been held, in America, not liable 
for negligence. Alamango t'. Al- 
bany County Supervisors, 26 Hun. 
N. Y. 551. 



(y) As this is beyond the scope 
of this work, the reader is referred 
to other treatises as to the liability 
of judges, magistrates, and other 
officers, in respect of malicious and 
corrupt acts. Judges and barristers 
are exempted from actions for neg- 
ligence on the ground of public 
policy. The question, what is a 
ministerial act, and what a judicial 
or discretionary act, will depend 
upon the circimistances. 

{z) Shearman, 165 ; Ferguson v. 
Kinnoul (Earl of), 9 CI. & F. 251 ; 
Brasyer v. Maclean, L. R. 6 P. 0. 
398 ; 44 L. J. P. C. 79. 

(a) See Jones v. Bird, 5 B. & 
Aid. 837. 
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deputies or subordinates, for these are, like themselves, 
servants of the Q-ovemment or the public, who is the prin- 
cipal or master (6), but the latter class of officers have 
always been held liable for the negligence of their ser- 
vants. Who are public servants of the former class so as 
to exempt them from liability for the acts of their subor- 
dinates, has not been always clearly determined. It was 
long thought that all commissioners appointed by the 
Crown and intrusted with the care of public works were 
public servants, and as they were ioTmeily personalli/ liable, 
if at all, it was held that they were exempted from all 
liability ; but now that such bodies are only liable in their 
corporate capacity, they are held liable for the acts of 
those whom they employ (c). 

If a public officer intrusts his public duty, which he 
ought to do himself, to another person, who neglects to 
perform the duty, the public officer is liable to an action 
for negligence {d). If he is permitted by statute to dele- 
gate his duties to another, and does so, that other becomes 



{b) Nicholson t;. Moimsey, 16 
East, 384 (captain of ship) ; Lane 
V. Cotton, 1 Lord Kaym. 646 (post 
office) ; see also Whitefield v. De- 
spenser, 2 Oowp. 765. Fer Black- 
bum, J., in Mersey Docks v. Gibbs, 
L. B. 1 H. L. Ill ; see also B,eg. 
V. Treasury, L. R. 7 Q. B. 387. 
Since the Government have under- 
taken to transmit inland telegraph 
messages, the above principle ap- 
plies to any injury arising from 
negligence of telegraph clerks. It 
may here be mentioned that for- 
merly the receiver of a message 
ooiQd not sue the company, because 
he had no privity with them, and 
he could not sue the sender for a 
mistake made* by the company's 



clerk. So that the receiver of a 
message was and is without remedy 
(seo Playford v. U. K. Tel. Co., 
L. R. 4 Q. B. 70 ; 38 L. J. Q. B. 
249 ; Dickson v. Renter's Tel. Co., 
L. R. 2 C. P. D. 62 ; 46 L. J. 0. P. 
192). The sender would formerly 
have had his remedy against the 
company, but now he has not. In 
America it is said that telegraph 
companies are common carriers 
(see Shearman, ss. 654, 665), though 
not liable except for negligence or 
misconduct, s. 666. 

(c) Mersey Docks v. Gibbs, supra. 

(^ Fickard v. Smith, 19 C. B. 
N. S. 480 (contractor). See anie, 
pp. 87, 149, as to this. 
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responsible ; but if he oontinues to act, he himself is re- 
sponsible (e). 

It must be clearly shown upon whom the duty rests 
which has been neglected, and the neglect of which caused 
the damage. Sometimes there is a duty to superintend 
others in the execution of a duty, or to step in to perform 
such duty when neglected by others, or to pay for the per- 
formance of it by others, but the duty to do the thing rests 
upon those others, and they are the persons primarily 
responsible. The damage flows immediately from their 
neglect of their duty, and they are the persons liable for 
such neglect. 

Where Navigation Commissioners were by their Act to 
give notidfe to their lessee of non-repair of a canal, and in 
case of non-compliance to do the repairs themselves, and 
they knew of a want of repair and gave no notice, it was 
held they were not responsible, for the injury did not flow 
immediately from their neglect to give notice. The pri- 
mary duty was on the lessee, who was merely under the 
superintendence of the commissioners (/). Where Im- 
provement Commissioners had by their Act power to 
request a waterworks company to fix plugs and pipes, and 
were to pay for the repairs of them by the company, it 
was held that the company were liable, as the duty of 
doing the repairs was cast upon them, although the com- 
missioners were to pay for them being done {g). 

The question, what is or is not negligence in an officer 
of a court of justice, a notary, a sheriff, &c., depends upon 
particular circumstances, and although there are many 
cases in the books, yet there is no particular test or prin- 
ciple to be gathered from them. It is of course negligence 

{e) Pickering v. James, L. R. 8 (/) Walker v. Otoe, 4 H. & N. 

0. P. 489 ; 42 L. J. 0. P. 217 (pre- 350. 

siding officer at ballot). (^) Bajley v. Wolverhampton 

Waterworks Co., 6 H. & N. 241. 
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to neglect a duty, but the question whether there is a duty 
depends upon the particular circumstanoes, as for instance 
the interpretation of the statute under which the officer is 
acting, or the usual practice of the Courts, or the neces- 
sities of the case. If there is no duty arising in any way 
to do a thing there can be no negligence in omitting to do 
that thing (A). 

A notary public appears to be a person to whom the 
laws of America (»), Prance (A-), and Scotland (/) give large 
powers, but in England (m) his functions are more limited; 
but whether he is employed as a public officer to do minis- 
terial acts, or as a private person undertaking to exercise 
skill for reward, it is submitted that he is bound to exer- 
cise more than ordinary care. 

A high degree of responsibility attaches to a sheriff to- 
wards the person who employs him (n). 

His liability to the owners of goods seized is only that 
of an ordinary bailee, and he is only liable for ordinary 
negligence (o). 

A sheriff's duties are ministerial, and the statutes imposing 
them usually inflict penalties for neglect in their perform- 
ance, but as we have seen (p) the imposition of such 
penalties does not in general relieve him from his com- 
mon law liability to an action for negligence. 



(h) Ante, p. 2. See Bobinson v, 
Gell, 12 C. B. 191. As to the ques- 
tion of whether, where a statute 
imposes a penalty on an officer for 
neglect, the remedy by action still 
survives, see Atkinson v. New- 
castle Waterworks Co. ; Couch v. 
Steel, ante, p. 149. 

(t) See Shearman on Negligence, 
ss. 423—430. 

[k) See Nye r. Hacdonald, L. B. 
3 P. C. 331. 

{I) CampbeU on Negligence, 2nd 
ed., p. 44. 



(m) Nye v. Kaodonald, supra; 
and see Bex t;. Scriveners' Co., 10 
B. & C. 619. His public duties 
are chiefly the protesting of bills 
and giving effect to mercantile 
documents in foreign Courts by 
certificate. 

(n) It is said in Hodgson v. 
Lynch, Irish Bep. 5 C. L. 353, 
that he is only responsible for 
ordinary negligence. See also 
Shearman, s. 630, n. 4, aed qi4are, 

(o) See antef Ch. II., s. 8. 

{p) Ante, p. 149. 

P 
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Numerous cases are to be found as to what is or is not a 
negligent act on the part of a sheriff, but each case de« 
pends upon its own particular circumstances {q}. 

Where a sheriff has to take sureties on a replevin bond 
he must exercise at least a reasonable care in accepting 
them(r). The penalty of the bond is the measure of 
damages («). 

In an action against a sheriff for negligence in executing 
mesne process, evidence, such as would be sufficient to 
charge the original defendant with the debt, is sufficient 
against the sheriff to support an averment that the original 
defendant was so indebted {t). 

A sheriff is responsible for the negligent acts of his 
deputy, bailiff, or servant, done in execution of the sheriff's 
authority, but is not responsible for acts not done in exe- 
cution of the warrant, unless the sheriff ratify the act of 
his agent (u). 

He is not liable for the neglect of his predecessor {x). 

Where it is admitted (y) that the person employing 



(q) Dennis r. Whetham, L. B. 9 
. Q. B. 345 ; 43 L. J. Q. B. 129 
(two writs fraudulent, return of 
nulia bona to third writ) ; Allen t\ 
Carter, L. R. 6 C. P. 414 ; Wil- 
Hams V. Eose, L. B. 3 Ex. 5 ; 37 
.L. J. Ex. 12; Dynam v. Baily, 
L. R. 3 Q. B. 178 ; 37 L. J. Q. B. 
71 ; Godwin v. Stone, L. R. 4 Ex. 
331 ; 38 L. J. Ex. 153 (escapes). 
The plaintiff must show actual 
damage, Williams r. Mostyn, 4 M. 
& W. 145. Arrest on final process 
is in general abolished, 32 & 33 Vict. 
0. 62, s. 4. 

(r) Eindal v. Blades, 5 Taunt. 
225 ; Scott f^. Waithman, 3 Stark. 
168 ; Jeffery v. Bastard, 4 Ad. & 
El. 823 ; Sanders v. Darling, Bull. 
N. P. 60 ; Gwillim v. Scholey, 6 



Esp. 100. 

(«) Jeffery v. Bastard, supra. 

(t) Sloman v. Heme, 2 Esp. 695 ; 
Williams v. Bridges, 2 Stark. 42; 
Gibbon v. Coggin, 2 Camp. 188. - 

(m) Woodgate v. Knatchbull, 2 
T. R. 149 ; Growder v. Long, 8 B. 
& 0. 605 ; Drake r. Sykes, 7 T. R. 
113 ; Martin v. Bell, 1 Stark. 416 ; 
Jones V, Wood, 3 Campbell, 228. 
He is not liable for acts of a special 
bailiff appointed at request of the 
party : De Moranda v. Dunkin, .4 
T. R. 119 ; Cook v. Palmer, 6 B. & 
C. 742 ; Wood v. Knnis, 7 Exch. 
372. 

{x) Davidson v. Seymour, M. & 
H. 34. 

(y) Williams v, Kostyn, 4 H. & 
W. 145. So also a plea is good 
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tlie sheriff has sustained no damage, nominal damages 
oannot be recovered; but whether nominal damages can 
be reoovered in default of proof of substantial damages 
seems doubtful (2). 

Justices of the peace are protected in the exercise of 
their discretion by the 11 & 12 Vict. c. 44, s. 4 («). 



Section XVI. 
Neglect of Duties hy Owners^ Sfc.j of Ships, 

With respect to the carriage of goods by ships, the 
owners diXBypriinA facie^ common carriers (6), and as such 
are in the nature of insurers ; and the question of negli- 
gence does not arise ; and, again, where their liability as 
common carriers is controlled by special contract, the whole 
question of the liability of the owner turns on the con- 
struction of the contract, and it is not proposed to discuss 
particular contracts (c). 

With respect to the carriage of passengers the general 
principles already laid down with respect to carriers by 
land apply also to carriers by water, and the subject will 
here be only very shortly treated, and the reader must be 
referred to treatises upon the law of shipping {d). 

As to unseaworthy ships, see the 86 & 37 Vict. c. 85 
and 39 & 40 Vict. 0. 80. 



wliioh denies that there was any 
damage, Wylie r. Birch, 4 Q. B. 
566. 

(r) See note to Wylie r. Biroh, 
iupra^ at page 580 ; Barker v. 
Green, 2 Bing. 317 ; Bales r. Wing- 
field, 2 Nev. & M. 831 ; Clifton r. 
Hooper, 6 Q. B. 468 ; Stimson r. 
Famham, L. B. 7 Q. B. 175; 41 
L. J. Q. B. 52 ; Levy r. Hale, 29 



L. J. C. P. 127. 

{a) See Pedley v, Davis, 10 C. B. 
N. S. 492 ; 30 L. J. C. P. 374 ; 
Newbold r. Goltman, 6 Exch. 189. 

(b) Nugent v. Smith, 1 0. P. D. 
423, 0. A. ; 45 L. J. C. P. 697. 

(c) See ante^ p. 6. 

(^ Maolachlan on Shipping, 2nd 
ed., p. 310, et seq,; Maude & Pollock, 
Srd ed., 446, et seq. 
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A warranty of seaworthiness is implied in a contract 
for the carriage of a passenger, who may recover notwith- 
standing the penalty inflicted by the statute {d). 

The extent of liability for damages for loss of ships and 
goods, and for personal injury or loss of life, is regulated 
by the Merchant Shipping Act Amendment Act, 1862 (e). 
The reader is referred to s. 9, Carriers, anie^ p. 175, and 
to the works aboTe cited on shipping ; see also Mayne ou 
Damages, 262—265, 3rd ed. 

It is not proposed in the present treatise to enter at 
great length into the peculiar rules and regulations relat- 
ing to the navigation of ships. The reader must be re- 
ferred to special works upon the subject (/), and all that 
can be done here is to give some account of the general 
law of negligence as it bears upon the duties of ship- 
owners, ship-captains, and others having the management 
of vessels, and of the principal statutes modifying the 
general law. 

By the Judicature Act, 1873, s. 25, para. 9, " In any 
cause or proceeding for damages arising out of a collision 
between two ships, if both ships shall be found to have 
been in fault, the rules hitherto in force in the Court of 
Admiralty, so far as they have been at variance with the 
rules in force in the Courts of Common Law, shall pre- 
vail"(i7). 

The rules hitherto in force in the Court of Admiralty, 
which are here referred to, are that, generally, when both 
parties are to blame, they must share the loss equally, so 



(d) Couch V, Steel, antey p. 149. 

{e) 26 & 26 Vict. c. 63, see s. 54 ; 
The Warkworth, 12 Q. B. D. 20 ; 
and see 17 & 18 Vict. o. 104, ss. 
506 — 512. These sections do not 
apply to small craft. As to what 
are small craft, see M. S. Act, 1854, 
s. 2. Thej include foreign ships. 
See Hunter i\ McGown, 1 Bligh, 



580 ; Morewood r. Pollok, 1 E. & 
B. 743. 

(/) Madachlan on Shipping, 2nd 
ed., 1875; Maude & Pollock on 
Shipping, 2nd ed., 1861. 

(^) See Chartered Mercantile 
Bank of India v, Netherlands India 
Steam Navigation Co., i?^ Pollock, 
B., 9 Q. B. D. 125. 
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that the plaintiff in such oase recovers half his damages, 
where at common law if his negligence was " contributory 
negligence " he could not recover at all, as we shall see (A). 
Where both are to blame the plaintiff is not entitled to 
the costs ; and where one vessel has a compulsory pilot on 
board who has contributed to the collision, the owner of 
that vessel can recover half the loss without any deduc- 
tion {%). 

The Admiralty rules by the above provision are only to 
prevail in proceedings for damages arking out of collisions^ 
and not in any other cases. 

As in an action at common law, so also in an action in 
the Admiralty Courts, the plaintiff is bound in the first 
instance to make out a pnmd facie case of negligence. 
" The burden of proof lies upon the plaintiff so far ; but 
it does not at all follow that it lies upon him throughbut 
the whole case ; for frequently by proving certain circum- 
stances the burden of proof is thrown back upon the 
defendant, and he is bound to make out his case " (A). 
The defendant may then show that he was not to blame, 
because the accident was inevitable (/), or because the 
plaintiff contributed to the collision (m), in which latter 
case the damages will be divided {n). 

By the Merchant Shipping Act, 1873, s. 17 (o), in cases 
of collision, where any of the provisions for preventing 
collision contained in or made xmder the Acts of 1854 to 
1873, have been infringed, the ship which has infringed 
them is to be decreed in fault, unless it is shown that the 
circumstances of the case warranted a departure from such 
provisions. The burden of proof is thrown upon the 

(A) Poatf Oh. v., Contributory The Dumfries, 1 Swab. 64 ; S. 0. 

Negligence. on app. 125. 

(•) The Hector, 8 P. D. 218. (0 See The Shannon and other 

There has been an appeal in this cases, post, 

case to the House of Lords. (m) The Victoria, 3 W. Rob. 62. 

(k) Per Dr. Lushington, The (n) See post. 

Carron, 1 Ec. & Ad. 93. See also (o) 36 & 37 Vict. c. 86. 
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offending vessel {p)y but if the neglect of the provisions 
was of such a character that it could not by any possibility 
in any way contribute to the collision, which was solely 
caused by the negligence of the other vessel, the former 
vessel may recover (q). 

If an important rule of navigation has been neglected, 
and such neglect can by any possibility have contri- 
buted to the accident, the negligence cannot be excused (r). 

The Court may look not merely at the immediisite cause 
of the collision, but at the causa causans («). 

The owners of the cargo or the ship might under the 
old rules recover the whole damages against a ship wholly 
to blame {t). 

But where there has been misconduct on the part of both 
vessels, by the law of the Admiralty the owners of the 
ship and cargo can only recover a moiety of the damage 
which they have respectively sustained (w). 

The innocent owner of a cargo may, a fortiori y recover a 
moiety of the damage (though not the whole) against the 
owner of a ship which has negligently come into collision 
with the ship containing his goods, notwithstanding his 
ship was equally negligent ; for he is not identified with 
its negligence, nor in any way responsible for the col- 
lision (a;) ; and he is also entitled to his costs (y). 



(p) The Fanny M. Corvill, L. R. 
4 A. & E. 417 ; 44 L. J. Ad. 44. 
See Lawson v. Carr, 10 Moo. F. C. 
162, as to the effect of this upon 
the old rules ; and see The Milan, 
infra. 

{q) The Englishman, 47 L. J. 
Ad. 9 ; L. R. 3 P. D. 18 ; The 
Magnet, L. R. 4 A. & E. 417; 44 
L. J. Ad. 34 ; Morrison v, Oteol, 
Steam Nav. Co., 8 Exoh. 738. 

(r) The Arklow, 9 App. Ca. 136. 

(a) Lloyd V, General Iron Screw 
Co., 3 H. & C. 284; 33 L. J. Ex. 



269 ; Chartered Bank of India v. 
Netherlands Nay. Co., 10 Q. B. D. 
621. 

{t) See per Dr. Lushington in 
The Milan, infra; Brown i^. Mallet, 
6 C. B. 699. 

(m) The Milan, infra. 

{x) The MUan, Lush. 388; 31 
L. J. Adm. 105. This is contrary, 
as it seems, to the rule at common 
law, see Thorogood v. Bryan, post, 
Ch. v., Contributory Negligence. 

(^) The City of Manchester, 5 
P. D. 3. 
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The Crown Prince and the Atjeh, belonging to the 
same owners, came into collision by the negligence of both 
vessels. The plaintiff lost his goods, which were carried in 
the Crown Prince under a bill of lading, excepting 
liability from negligence ; and it was held that the plain- 
tiff could only recover one half his loss (s). 

By the 36 & 37 Vict. c. 85, s. 16, provision is made that 
in cases of collision the persons in charge of the vessels 
shall stay by each other to render assistance, &c. ; and, if 
one of tiiem does not do so, the presumption is that the 
collision was his fault (a). 

Sailing and steering, lighting and signalling rules were 
provided under the 25 & 26 Vict. c. 63, s. 25, by various 
Orders in Council ; and now by Order in Council, dated 
14th August, 1879, amended by Orders of the 24th 
March, 6th September, and 27th November, 1880 (and 
see also Order, 18th August, 1882), new rules are in force 
which have been accepted by all the principal maritime 
nations {b). 

A ship navigating a river seems undoubtedly to be much 
in the same position as a carriage going upon a road. It 
is upon a highway, and others exercising equal rights are 
proceeding upon the same highway; and the captain or 
manager of such ship is bound to exercise care and skill to 
prevent collision with other vessels, or other mischief (c). 
" The duty is the same whether the vessel be in motion 
or stationary, floating or aground, under water or above 
it," unless where a vessel has been sunk and has been 



{z) Chartered Bank of India v. Adriatic, 3 Asp. Mar. Law Gas* 

^Netherlands Nay. Co., 10 Q. B. D. 16 ; 33 L. T. Bep. 102. 

621. (6) As to Thames navigatioDi 

(a) See Ex parte Fergusson, L. B. see Thames Conservanoy Act. 

&Q. B. 3S; 40 L. J. Q. B. 105; {c) Brown v. Mallet, 5 C. B< 

The Queen, L. B. 2 A. & E. 354 ; 599 ; The Douglas, 7 P. D. 151. 
38 L. J. Adm. 39; see also The 
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handed over to the proper authority to take care no 
mischief comes of it {d). 

In the launching of vessels the " utmost precaution " 
should be used to prevent them coming into collision -with 
other vessels {e). 

As vessels, particularly steam- vessels, require consider- 
able skill in their management, and the effects of want of 
care are likely to be so very disastrous, I think there can 
be no doubt that something more than ordinary care is 
required from those who undertake their management (/), 

It seems that where one vessel is stationary and another 
moving, the presumption of negligence is against the one 
in motion (g) ; but this is, after all, only a presumption of 
common sense, and is liable to be rebutted (A). 

Formerly, apart from any Orders in Council, certain 
rules prevailed, as of course, in the navigation of vessels ; 
but all such rules are now embodied in the Orders in 
Council above mentioned (e). 

If by reason of negligence in the navigation of a 
vessel another vessel is put into a position of danger, 
in trying to escape which she does damage to a third ship, 
the first wrongdoer is liable (A), and in an action by the 
injured vessel against the other two the original wrong- 
doer may be ordered to pay the costs of the vessel which 
actually did the injury (/). 

When a steamship in a fog hears a whistle close to it, 
it ought to stop, and not to speculate as to which way 

{d) The Douglas, infra. The Granite State, 3 Wall. 310 ; 

{e) The Glengarry, 2 P. D. 235 ; Bill v. Smith, 39 Conn. 206. 

The Cachapool, 7 P. D. 217; The (A) The Victoria, supra; The 

George Boper, 8 P. D. 119; see City of Baltimore, 6 Benedict, 474. 

The Andalusian, 3 P. D. 182. (t) AntCy p. 215. 

(/) The Syracuse, 12 WaU. 167 ; {k) The Sisters, 1 P. D. 117. 

Bill V, Smith, 39 Conn. 206. (Q The Alford and Valencia (un- 

(ff) The Victoria, 3 W. Rob. 52 ; reported case). 
Cuthbertson v. Shaw, 18 How. 584 ; 
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the ship is going which has whistled, and so go on or stop 
as it thinks fit (m). 

Negligently managing a ship so as to injure a tele- 
graph cable at the bottom of the seas affords a cause of 
action (n). 

The not keeping a proper look-out is one of the very 
strongest evidences of negligence (o), so also is the neglect 
of lights and signals {p). 

Unnecessary delay in mooring a vessel, so that, night 
coming on, a collision occurs which would not have hap- 
pened in the daylight, is negligence {q). 

Inevitable accident is a good defence to an action for 
negligence in the management of a ship (r), as it is in 
other cases. If the ultimate accident , however, was partly 
caused by the defendant's negligence, the accident affords 
no answer («). 

Where the person in charge of the vessel has done all 
that a reasonable man exercising skill would do, he is not 
answerable merely because, judging after the event, he is 
seen to have omitted some possible precaution {t). But 
where the circumstances, such as the weather or the navi- 
gation are of an extraordinary character, extraordinary care 
must be taken in order to exonerate the vessel doing 
damage (</). 

(m) The Kirby HaU, 8 P. D. 71. fe) The Egyptian, 1 Moo. P. C. 

(w) Submarine Telegraph Co. v. N. S. 373. 

Dickson, 16 0. B. N. S. ; 33 L. J. (r) The Virgil, 2 W. Rob. 205 ; 

G. P. 139. The Marpesia, L. B. 4 P. C. 212 ; 

(o) Thorp V.Hammond, 12 Wall. The Thomely, 7 Jur. 669; The 

408 ; BiU v. Smith, 39 Conn. 206 ; Shannon, 2 W. Bob. 463. 

The Ericfion, 1 Swab. 38 ; The («} Bailiffs of Bomney Marsh r. 

Chester, 3 Hagg. 816 ; and see Trinity House, L. B. 6 Ex. 208 ; 

Article 20 of Orders in Council; Austin r. New J. Steam Co., 43 

Madaohlan on Shipping, 2nd ed., N. Y. 76. 

p. 280. (0 Boward v, Lindsay, L. B. 6 

(p) Hoffmann. Union Ferry Co., P. C. 338. 

47 N. T. 176 ; The Sylph, 2 Eo. & (m) The Itinerant, 2 W. Bob. 

Ad. 76 (Spmks) ; The City of 236 ; The Girolamo, 3 Hagg. 

London, 1 Swab. 246. 169 ; The Virgil, supra ; The Perth, 
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At common law the pilot is the agent of the owner, who 
is responsible for his acts (;r). 

Owners or masters of vessels are protected by the Mer- 
chant Shipping Act from loss arising from the default of a 
qualified pilot, where the employment of a pilot is com- 
pulsory (y) ; the master must, however, keep a good look 
out (z) ; and he is responsible for negligence in respect of 
those matters which the pilot cannot control, such as the 
soundness of the ship, &c. (a). The burden of proof has 
been said to be upon the owner of the ship wishing to 
bring himself within the Act (b) ; and he must show that 
the pilot was to blame (c). It does not seem, however, that 
he must prove that he was not himself negligent, but the 
plaintiff must give affirmative evidence of the defendant's 
negligence before he can recover (d). 

As to what duties appertain to the master and what to 
the pilot the reader may be referred to the cases in the 
note ((?). 



3 Hagg. 4U ; The Ligo, 2 Hagg. 
356 ; The Northampton, 1 Ecc. & 
Ad. 152 (Spioks). 

{x) The Neptune the Second, 1 
Bods. 467 ; The Eden, 2 W. Bob. 
442. 

(y) Sect. 388 of Merchant Ship- 
ping Act, 17 & 18 Vict. 0. 104 ; see 
The Clan Gordon, 7 P. D. 190. 
This applies to a British ship in 
foreign waters, see .The Hallej, 
L. B. 2 P. G. 193. Ab to when 
a pilot is compulsory, see The 
Cachapool, 7 P. D. 217 ; The Big- 
borgs Minde, 8 P. D. 132. 

(z) The Diana, 1 W. Bob. Ad. 
131 ; Stuart v. Isemonger, 4 Moo. 
P. 0. 11. 

(a) The lona, L. B. 1 P. 0. 426; 
The Vehisquez, t*. 496 ; The Cala- 
bar, L. B. 2 P. C. 238 ; Hammond 
V, Bogers, 7 Moo. P. C. 160. 



(b) The Protector, 1 W. Bob. 
Ad. 45 ; Pollok r. McAlpin, 7 Moo. 
P. C. 427, 430. 

{e) The MobUe, 1 Swab. 127 ; 
Pollok V, MoAlpin, 7 Moo. P. C. 
427. 

(d) Clyde Nav. Co. r. Barday, 
L. B. 1 P. C. 494 ; 36L. J.Ad.l8; 
The Daioz, 47 L. J. Ad. 1 ; 3 Asp. 
Mar. Law Cas. 477. 

(e) The Energy, L. B. 3 A. &E.. 
48 ; 39 L. J. Ad. 25 ; Marshall v. 
Moran, L. B. 3 P.. C. 205; The 
Lochlibo, 7 Moo. P. C. 430 ; 3 W. 
Bob. Ad. 310, 321 ; Hammond v. 
Bogers, 7 Moo. P. C. 160, 171 ; 
The Christiana, ib, 171; The 
Diana Greig, 1 W. Bob. Ad. 131 ; 
The Portsmouth, 6 Ch. Bob. Ad. 
317, n. ; The Admiral Boxer, 1 
Swab. Ad. 193 ; The Maria, 1 W. 
Bob. Ad. 95, 110; The Agxicola^ 
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If the employment of the pilot be voluntary the ship- 
owner is liable (/) ; but if it was compulsory just before 
the accident and had not fairly ceased, the ship-owner is 
excused if the accident occurred through such pilot's negli- 
gence {g). 

Compulsoiy pilotage only applies to certain districts (A), 
and certain ships are exempted (i), the owners of which are 
responsible, though they have a duly-qualified pilot on 
board (A). 

The law presumes the pilot to have skill and experience, 
and assumes that he will exercise the greatest care, and 
therefore it bestows upon him the largest possible power 
and authority (/). 

It seems doubtful whether the owner of a ship is liable 
for the contributory negligence of the pilot where the latter 
is employed compulsorily. The question arose in a case 
where a ship in charge of a compulsory pilot was in tow 
and was injured by the tug (m). As the owner of the ship 
would not be answerable for the negligence of the pilot 
with respect to third parties (n), it seems strange that he 
should be liable for the contributory negligence of the 
pilot. The point, however, was not decided, as it was held 
that, as a matter of fact, the tug did not succeed in proving 
contributoiy negligence on the part of the pilot. 



2 "W. Eob. Ad. 10; The Gipsey 
King, 2 W. Rob. Ad. 637, 547 ; 
The Julia, Lush. Ad. 224, 233. 

(/) The Lion, L. R. 2 A. & E. 
102 ; 2 P. C. 625. 

(y) Gen. Steam Nay. Co. t\ 
British and Col. Bo., L. R. 3 Ex. 
330; 38 L. J. Ex. 97; The 
Wobum Abbey, 38 L. J. Ad. 
51. 

{h) See the 17 & 18 Vict. c. 104, 
88. 332, 340, 353, 354, 356, 370, 376 ; 
see Pritchard's Adm. Digest, tit. 
Owners, p. 429, 2nd ed. ; The 



Vesta, 7 P. D. 240. 

(♦) lb., sect. 379 ; 25 & 26 Vict 
0. 63, s. 41. 

{k) The Stettin, 31 L. J. Ad. 
208. 

(0 The Maria, 1 W. Rob. 96, 
110 ; The Loohlibo, 3 W. Rob. Ad. 
310, 321 ; The Portsmouth, 6 C. 
Rob. Ad. 317, n. ; The Duke of 
Sussex, 1 W. Rob. Ad. 270, 273. 

(m) Spaight v. Tedcastle, 6 Ap. 
Gas. 217. 

(;t) See The Mary, post, p. 220. 
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It has been held in Ireland that the owner of a ship is 
not so identified with a compnlsotj pilot as to be disentitled 
to recoyer damages from a tug towing the ship where the 
pilot in charge of the ship has been guiltj of contributotj 
negligence (o). 

Where the pilot has not the control of the navigation 
the owner of the ship remains liable for any negligence of 
the pilot (/>). 

As to the duties and liabilities of pilots, see the 17 & 18 
Yict. c. 104, ss. 365, 373. 

When the master of a ship enters into an agreement with 
the master of a tng to have his vessel towed to a particular 
place there is no warranty that this will be done. The tug 
only agrees to exercise dib'gence, care, and skill, and is not 
answerable for inevitable accident or vis major {q). It 
seems that as against strangers the tug is (so to say) the 
agent of the ship, and the latter is liable for its negligence. 
It also seems that the master of the ship is bound to obey 
the orders from the tug (as in the case of a pilot), unless 
they are such as he is justified in disobeying (r). The tug 
is under the command of a pilot on the ship (s). The pre- 
sence of the pilot will not excuse the master of a ship 
who orders a vessel to be moored by a tug in a dock at 
night time(^). Where a steam-tug towing a vessel 
negligently comes into collision with a third vessel, the 
owners of the tug are liable, although a compulsory pilot 
of the ship in tow caused the collision {u). A vessel in 
tow must exercise proper care, and if it does not, it cannot 
recover against the tug in case of damages arising from 



(o) Dudman v, Dublin Port and pp. 274, 275, 2nd ed., citing The 

Docks Board, Ir. Rep. 7 0. L. 618. Energy, L. R. 3 Ad. 48. 

{p) The Guy Mannering, 7 P. («) SeeTheChristaana,3W.Ilob. 

D. 52, 132. Ad. 27 ; Pettey v. Cato, 6 Moo. 

(q) The Minehaha, 30 L. J. Ad. P. C. 371. See The Energy, sitpra, 

211 ; The Galatea, Swab. Ad. 349. {t) The Borussia, Swab. 94. 

(r) See Maclaohlan on Shipping, (m) The Maiy, 5 P. D. 15 , 
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the aotion of the tug (x). In an action of damage between 
two yesBels, the Court has jurisdiction under Order XVI. 
to determine whether the defendant's vessel is entitled to 
indemnity from her tug (y). 

The, liability of owners of ships and owners of shares in 
ships to damages is regulated by the Merchant Shipping 
Acts, and it is not proposed in this book to enter into that 
question ; but a few observations on the general law of 
damages in cases of collision may be offered. 

In common law courts the action for damages is per- 
sonal, but in the Admiralty courts it may either be per- 
sonal or in rem— that is to say, the ship itself is liable for 
the damages. 

The measure of damages is, as a rule, the amount of 
damage done (s) and no more (a) ; but where a smack was 
rendering salvage services at the time of the collision, it 
was held that the value of such services, if completed, 
might be recovered as well as the damage to the smack (6). 

So the freight of a vessel hired in substitution of a 
disabled smack was held recoverable (c) as consequential 
damage. And if the plaintiff proves that his vessel would 
have earned freight in fact, and that the collision in fact 
deprived him of the freight, he may recover such freight (rf). 

So also where a barque was run into as she was proceed- 
ing to her port of loading, and through her delay the 
charterers had a right to cancel the charter-party, and she 
earned less freight in consequence, it was held she might 
recover damages for the loss of the charter-party (e). 

{x) Smith V. St. Lawrence Tow. («) The Columbus, 3 W. Rob. 

BoatCk).,L.R.5P.C. 308; 2 Asp. 158. 

Mar. Law Gas. 41 ; see also The (b) The Betsy Caines, 2 Hagg. 

Julia, Lush. 224 ; The American 28. 

and The Syria, L. R. 6 P. 0. 127. {e) The Yorkshireman, 2 Hagg. 

{y) The Gartsbum, 5 P. D. 35. 30, n. 

(z) The Gazelle, 2 W. Rob. 279 ; (d) The Clarence, tupra; The 

The Clarence, 3 W. Rob. 283 ; The Risoluto, 8 P. D. 109. 

MeUona, ib, 7. (e) The Star of India, 1 P. D. 

466. 
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The damages, however^ must not be too remote (/), and 
though the plaintiff may recover for the immediate con- 
sequences of a collision, yet he cannot recoTer for such part 
of the loss as is occasioned by his own want of skill in 
attempting to save his ship (g). 

In an action for damages by collision the defendant 
cannot reduce the amount by showing that the plaintiff 
has recovered a sum of money from the insurers (A). 

(/) 6 EoUdes, 3 Hagg. 367. C. 272 ; Althorf r. Wolfe, 22 N. Y. 

W Th€ Flying Fish, 34 L. J. 365 ; Bradbume r. G. W. By. Co., 

Ad. 113 P. C. 44 L. J. Ex. 9. Seepoii, Oh. VTII., 

(A) Yates r. Whyte, 4 Bing. N. Damages. 
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CHAPTEE IV. . 

NEGLECT OF DUTIES REQUIRING LESS THAN ORDINARY CARE. 

Amongst ordinary duties requiring no particular skill or 
OBieper ae (a), and requiring something less than ordinary 
care by reason of their being performed solely for the benefit 
of another, are those of — 

(1.) Gratuitous depositaries. 

Thus, where bankers (6) accept their customers' property 
for safe custody gratuitously, they are not required to exer- 
cise, as it should seem, even ordinary care, for they are not 
in this case holding themselves out as persons of skill, 
as they are when they are dealing with their customers' 
balance, &c., and they are not receiving any benefit by the 
deposit. 

How far the fact that the bailee lost his own goods at 
the time he lost the bailor's would be evidence that he 
took any and what degree of care, seems doubtful (c). It 
is probably some evidence (though not conclusive) in the 
case of a gratuitous bailee, that he took that degree of care 
which such a person is bound to take, i. ^., something less 
than ordinary care. 

An executor is with respect to the assets of the testator 
in the position of a gratuitous depositary (d). If an article, 

(a) If the gratuitous duty be per- P. G. 317; 38 L. J. P. C. 25; 

formed bj a person prof esfflng par- Goggs r. Bernard, 2 Bajm. 913; 

tioular skill, he wiU be liable for see ante, p. 203. 
ordinary negligenoe at the least : {e) Doorman v, Jenkins, 2 A. & 

see ante, p. 123. E. 26S. 

ifi) GibUn V. M'Mullen, L. B. 2 {d) Job r. Job, G Gh. D. 562. 
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however, is deposited with a person^ who holds himself out 
as one who employ skill in improving or repairing it, he 
is bound to show such ekQl ; but if he does not profess to 
employ any skill, he is only bound to act bond fide and to 
the best of his ability (e). 

(2.) Gratuitous loan — ^in the case of the bailor.. 

A duty is contracted towards the borrower not to conceal 
from him defects known to the lender which may make 
the loan perilous to him (/) ; but as the loan is for the 
benefit of the borrower, the lender is only answerable for 
gross negligence. 

(3.) Gratuitously dedicating a way to the public. 

Here the public adopting the road must take it as it is, 
although if the dedicator omitted to warn the public of a 
danger known to himself he would be guilty of gross 
negligence (f/). 

It seems that one who gratuitously acts as a solicitor is 
only liable for gross negligence ; but it is safer to say that 
he is not responsible for so high a degree of care as if he 
were paid for his services (A). 

So also a volunteer, though he is acting without any 
request, yet if he does so out of mere benevolence, and in 
order to avoid a probable loss to another, is only bound to 
show something less than ordinary care (t). 

So also where a person allows another to come upon his 
premises, but solely for the benefit of such other person, it 
would appear from the cases that the inviter is not bound 



{e) Shiells t\ Blaokbume, 1 Hy. 137. 
Bl. 169; Dartnall v, Howard, 4 (^) Bobbins r. Jones, 15 G. B. 

B. & C. 350 ; and see as to solicitors N. S. 221 ; Fisher v, Prowse, 2 B. & 

investing gratoitooslj, ante^ p. 199. S. 770 ; Bjan t^. Wilson, 41 Amer. 

(/) P<?r Coleridge, J., Blakemore Rep. 384. 
V. Bristol and Exeter Ky. Co., 8 (A) See s. 12, Solicitors, ante^ 

E. & B. 1035 ; McCarthy v. Young, p. 198. 

6 H. & N. 329 ; Farrant v. Barnes, (i) See Wharton on Negligence, 

11 C. B. N. S. 653 ; 31 L. J. C. P, s, 534, and sect. 69, 
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to show SO muoh as ordinary care (A), although upon prin- 
ciple, as I have said, this is very doubtful. At all events, 
as regards a trespasser, he is only liable for gross negligence, 
and possibly not even for that, but only for such wanton 
mischief as amounts to wilful wrong (l). 

Certainly where the defendant is doing a gratuitous ser- 
vice to the plaintiff he is only liable for gross negligence, 
as where the defendant drove the plaintiff gratuitously in 
his carriage {m). It was much argued in Mills v. Holton 
and other cases (w) whether the defendants were persons per- 
forming a gratuitous service or not, so as to render them 
only liable for gross negligence. The defendants (the 
landlords) sent men to repair the plaintiff's (the tenant's) 
well, neither party being bound to repair. The workmen 
negligently destroyed the well. The Court said it was a 
question for the jury whether the act was done gratuitously, 
or whether the defendants had undertaken to do the work 
properly. Martin, B., said that if they had merely done 
an act of kindness he thought they would incur no respon- 
sibiUty. But if a volunteer undertakes any work he must, 
as has been seen, exercise something more than ordinary 
care(o). 

(k) See ante, Gh. II. s. 2, p. 37. (n) Mills v. Holton, 2 H. & N. 

(l) Ante, p. 38. 14. 

(m) Moffat V, Bateman, L. B. 3 (o) Ante, p. 123. 
P. C. 115. 
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CHAPTER V. 



CONTRIBUTORY NEGLIGENCE. 



The dootrine of contributory negligence is founded 
upon the maxim stated ante (at), " Injure non remofa causa 
aed proxima spectatury^* and "contributory negligence " in 
law is that sort of negligence on the part of a plaintiff 
which is the proximate and not the remote cause of the 
injury. Of course, in one sense every negligence which 
contributes at any time or in any degree is contributory 
negligence; but the phrase has acquired a technical or 
legal meaning, and in the legal sense is defined as aboYO 
stated (b). 

No doubt, in order that the above definition may be 
fully appreciated, the word " proximate " must not receive 
a narrow interpretation, as being limited merely to the 
time when the negligence occurred ; nor must it be taken 
to mean merely that which was stated, antey Ch. I., to be 
the meaning of " proximate cause," viz., such a cause as 
would probably lead to injury, and which has led to it. 



(a) Ch. I., p. 15, note [q). 

{b) Thus in the ** Donkey Case," 
Davies v. Mann, 10 M. & W. 546, 
postf p. 227, the plaintifTs act of 
tethering the donkey was more re- 
mote from the injury than the de- 
fendant's act of carelessly driving 
over him, and therefore the plaintiff 
could recover. So in Badley r. L. 



& N. W. Ry. Co., post, p. 227, the 
piling of the truck by the plaintiffs 
was more remote from the injury 
to the bridge than the defendant's 
act of pushing the truck against it. 
And see per "Willes, J., in Tuff v. 
Warman, 2 C. B. N. S. 767, in Ex. 
Ch. 5 C. B. N. S. 673. 
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The words ** proximate cause" in the above definition 
must be taken to mean stioh a cause that its effect could not 
have been counteracted or avoided by the ordinary care of 
the defendant. Thus, if the defendant could not by 
ordinary care avoid the plaintiff's negligence, the plaintiff's 
negligence is the proximate cause of the injury. 

The above definition may therefore be expanded by 
saying that " contributory negligence " in law is that sort 
of negligence which, being a cause of the injury, is of such 
a character that the defendant could not avoid the effects 
of it (c). 

When the plaintiff has proved, according to his evi- 
dence, that the act of the defendant has caused the injury 
of which he complains, the defendant in his turn may 
prove that the plaintiff, by his own act, contributed to 
cause the injury, and that the plaintiff might, by the 
exercise of ordinary care, have avoided the consequences of 
the defendant's negligence. But such proof is not in 
itself sufficient to destroy the plaintiff's claim, and the 
defendant must go farther and show that the plaintiff's 
negligence was of such a character that the exercise of 
ordinary care upon the defendant's part would not have 
prevented the plaintiff's negHgent act from causing the 
injury (c?), and this is the sort of negligence which the law 
calls " contributory negligence." 



(c) Some of the American Gonrta 
it seemB will consider the compara- 
tive negligence of the plaintiff and 
defendant. If the plaintiff has been 
slightly negligent he cannot re- 
ooyer unless the defendant has been 
grosaLj negligent; Wharton on 
Negligence, 334. Bat even in Illi- 
nois it would seem that when once 
the plaintiff's negligence is shown 
to be ''proximate" the degrees of 
negligence of plaintiff and defend- 
ant will not be considered. Chicago 



By. 1^. Dimick, 96 HI. 42. 

{d) Badlej v, London & Korth- 
Westem Ky. Co., L. B. 1 App. 
Gas. 754 ; 46 L. J. 573 (pushing an 
overloaded truck against the top of 
a bridge) ; Daries v, Mann, 10 M. 
& W. 546 (donkey case) ; Tuff v. 
"Warman, 6 G. B. N. S. 573 
(steamer running down a barge) ; 
Springett V, Ball, 4 F. & F. 472 
(foot passenger crossing, negli- 
gent, defendant's driver could have 
avoided). Bee a curious case of 
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Another and a different doctrine has sometimes pre- 
vailed, viz., that the plaintiff must be punished for his 
negligence by being left without remedy for his injury, 
and this though the defendant might with ordinary care 
have prevented it. But this seems to be very harsh and 
unjust towards the plaintiff. If the plaintiff's negligence 
is of so slight a character, that it is in no sense the 
proximate or efficient cause of the injury, and the defen- 
dant can avoid its effects, it seems hard that the plaintiff's 
injury should remain imredressed ; if his negligence is of 
a grave character, it would prpbably be such that the 
defendant could not avoid its effects, and then the plaintiff 
would be unable to recover. Moreover, it is impossible to 
say how much negligence should disentitle the plaintiff to 
recover, and to say that any negligence, however trivial, 
should disentitle him, would be obviously unjust. But 
the rule as laid down in the text presents no such diffi- 
culty, for by it the plaintiff becomes disentitled to recover 
only where the defendant could not by ordinary care avoid 
the effects of the plaintiff's act, which gives a practical test 
in each case of the kind and degree of negligence which 
should disentitle the plaintiff to recover. 

It should seem that the same doctrine should be held to 
apply with respect to the negligence of third parties. It 
may be difficult in the particular case before the Court to 
determine what is the proximate cause of the damage ; but 
it is a difficulty which it is the duty of the Court to solve 
as well as it can, and if it arrives at a wrong conclusion, 
still no injustice is done ; but, upon the other hand, to 
adopt the doctrine that the negligence of third parties is 
no excuse, would be, in some cases, to do manifest injustice. 
Where the substantial and proximate cause of the injury 
is the act of a third party (an act the effects of which the 

Button V, Hudson RlYer Co., 18 oidinaiy care, have avoided him. 
N.Y. 268, where defendant ran over Gunter v. Wicker, 86 N. 0. 310; 
a drunken man, when he might, hj Colorado Ry. v. Holmes, 6 Col. 197. 
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defendant could not avoid), the defendant, it is submitted, 
ought to be excused. It might be that a very serious 
injury was almost entirely due to the third party, 
yet because such party is bankrupt the plaintiff has 
selected the defendant, who had very little to do with the 
injury, and could not avoid doing it, and has recovered 
heavy damages against him. It is true that Mr. Campbell, 
in his admirable sketch of the law of negligence, says that 
contributory negUgence of a third party is no defence, and 
the same will be found in many text-books (see Shearman, 
para. 27; but see Wharton, paras. 148 — 156; and see 
Addison on Torts, 5th ed., by L. W. Cave, Q.C., where 
the difficulty is mentioned) ; and the cases usually cited 
for that proposition are those which will be found, ante^ 
pp. 17 — 20, Chapter I., but, as there stated, they appear, 
on examination, not to warrant such a conclusion. Indeed, 
they would seem to assume that the negligence of a third 
party would be an excuse if his act were the proximate 
cause of the injury, which in those cases was held not to 
be the fact. And, on the other hand, the cases of Ayles v. 
South Eastern Eailway Co. (e), and Daniel v. Metropolitan 
Railway Co. (/), would seem to indicate that the negli- 
gence of a third party might afford an answer. It must 
be owned, however, that if the judgment in Hughes t\ 
Macfie, and Abbott v. Macfie {g), cannot be otherwise 
explained, that case is an authority for saying that the 
negligence of a third party is no excuse. In that case, 
Hughes, an infant, had negligently pulled down the flap 
of a cellar, negligently left almost upright by the defen- 
dant. Judgment was given on a motion for a new trial, 
and it did not appear whether Abbott (another infant), 
who brought the second action, was jointly engaged with 

{e) Ayles v. South Eastern Ry. Co., L. R. 6 Eng. & Ir. App. 45 ; 

Co., L. R. 3 Ex. 146 ; 37 L. J. Ex. 40 L. J. C. P. 121. 

104. iff) Hughes r. Maofie, 2 H. & C. 

(/) Daniel v. Metropolitan Ry. 744. 
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Hughes in the negligenoe. It was held that Hughes 
oould not reeoyer (probably because his act was the proxi- 
mate cause), and that if Abbott was jointly engaged with 
him neither could Abbott recover ; but that if he was not 
jointly engaged he oould recover from the defendant, as 
the injury was the result of the joint negligenoe of the 
defendant and Hughes. Now if from the judgment in 
the first action it is to be inferred that Hughes' act was 
the proximate cause, we have here a judgment showing 
that the defendant would be liable, notwithstanding clear 
contributory negligence in a third person. But it may be 
doubted whether, in the first case, the judgment proceeds 
upon the ground that Hughes' act was the proximate 
cause. It seems to have been rather on this grotmd that 
quoad Hughes, who was a volunteer, the defendant had 
not been guilty of any negligence at all, but qttoadiimooent 
persons he had. Pollock, C. B., says that if Hughes had 
left the fiap alone it would not have fallen, and that if the 
coat of some passer-by had caught it such passer-by might 
recover (or, in other words, that quoad some innocent party 
there was negligence in the defendant), and it would follow 
that if Hughes, the volimteer, and the defendant quoad 
Abbott (an innocent party) had been jointly guilty of a 
tort, each would be separately liable for the whole of the 
damages upon general principles (A). 

Probably the difficulty is not of much consequence in 
practice, because as soon as it is seen that the act of athird 
party is the proximate cause of the injury then the act of 
the defendant becomes remote, and is no longer negligence, 
unless, indeed, where both acts are equally proximate, 
which must be veiy rare. 

In Burrows r. March Gbs Go. (t) the judgment of the 
Exchequer Chamber went mainly on the ground that the 
defendants had contracted to supply proper piping and had 

(A) Seepoaly Ch. V ill., Damages. (i) Buitowb r. March Gas Co., 

L. R. 7 Ex. 06. 
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not done so, and that it was inunaterial tliat someone else 
had been negligent ; but it was also said that they ought to 
have taiken care that the apparatus was safe and sufiBident. 
In the Court below (k) the judgment of Kelly, C. B., and 
Pigotty B., turned entirely on negligenoe. EeUy, C. B., said 
'^ If a man sustain an injury from the separate negligenoe 
of two persons employed on his premises to do two separate 
things, he can, in my opinion, maintain an action against 
both or either of the wrong-doers." 

It is well in considering the doctrine of '^ contributory 
negligence," to remember that after the plaintiff has shown 
that the defendant has been negligent, that then the 
defendant has to show — first, that the plaintiff has been 
negligent in respect of the matter complained of, and might 
have avoided the consequence of the defendant's negligence ; 
secondly, that the plaintiff's negligence has been of such a 
character that the defendant could not avoid its effects (/). 

Now it is obvious that the defendant may often fail in 
proving the first proposition, just as a plaintiff may fail in 
proving the negligence of the defendant, and a great 
number of cases will be found in the books where the 
question of "contributory" negligence does not really 
arise although the term is used, but the real question is 
the one firstly above stated, viz.. Has the plaintiff been 
negligent at all in respect of the matter complained of, and 
might he have avoided the defendant's negligence ? Thus 
in those numerous cases already mentioned (m), where the 
defendant has invited the plaintiff upon his premises, or 
has in any other way misled the plaintiff into a feeling of 

(k) Barrows t;. March Gas Co., seems to be a great diflerenoe of 

L. B. 6 Ex. 67. opinion in the Amerioan Courts 

(0 The burden of proving oon« upon this point. See Buesohing v. 

tributory negligence is upon the St. Louis Gkts Co., 39 Amer. Bep. 

defendant, and it is not for the 603 ; Hart v. Hudson, 84 K. Y. 

plaintiff in the first instance to 66. 

show that he has not been guilty (m) Anief pp. 131, 132. 
of contributory negligenoe. There 
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security (n), the question has not really been whether the 
plaintiflE has been guilty of " contributory negligence " or 
not, but whether under the circumstances he has been 
guilty of any negligence at all in respect of the injury. 
If in any of those cases it should be found that he had not 
been misled, then he would have been guilty of some sort 
of negligence, and the further question would thereupon 
have arisen, viz., whether he was guilty of " contributory 
negligence ; " in other words, whether he had done a negli- 
gent act which was the proximate cause of the injury (o). 
It may seem that there are some cases in which the 
second proposition (p) can scarcely be said to be in issue. 
Where the defendant does an act the consequences of 
which are beyond his control, as if he leaves a cart in the 
street, and the horse runs away, and the plaintiff carelessly 
is driCing on the wrong ride of the way, it is obviouB that 
the defendant cannot avoid the effects of the plaintiff's 
negligence in point of fact, but it is his own fault that he 
has disabled himself from doing so, and he must be held 
liable. If the defendant's negligence is of such a character 
that he has deprived himself of his power of avoiding the 
plaintiff's negligence, that is equivalent to his being able 
to avoid it and negligently omitting to do so. A case, 
which at first sight might be thought difficult to explain, 
might be thus interpreted : A, a station master, without 
looking at his table of trains negligently orders an up- 



(n) As in oases of invitaiioii to 
alight from a railway carriage, see 
ante, Ch. III. s. 9, Carriers, p. 191. 

(o) Probably the ease of Smith p, 
St. Lawrence Towboat Co., L. R. 
5 P. C. Ap. 308, may be explained 
to be within the above principle, 
although the inquiry was there 
never made whether the defendants 
could have avoided the plaintiff*s 
negligence by the exercise of or- 



dinary care, as it would seem they 
might. The plaintiff, the owner 
of the SQver Cloud, was being 
tugged by the defendant's tug. 
The Silver Cloud knew there was 
danger, but did not inform the tug. 
This may have led the tug into a 
feeling of security, and so there 
was no negligence on the part of 
the tug. 

(p) Supra, p. 231. 



J 



DEFENDANT? AVOIDING PLAINTIFF^S NEGLIGENCE. 233 

• 

train to be turned on the line C, and jumps into the train. 
B, another station master, at the same moment looks at 
his table of trains, but negligently looks at them and makes 
a mistake, and orders a down-train to be turned on the 
same line C. A is injured in the collision, and brings his 
action against B. The negligence of both parties is 
identical in point of time and both in an equally substafi' 
Hal manner have contributed ; but B, the defendant, has 
got to show that he could not by the exercise of care have 
avoided the plaintifiE's (A's) negligence. He cannot show 
that, for the truth is that his act was of such a character 
as to render the plaintifE's negligence unavoidable. 
Suppose the defendant, sitting in his trap, negligently 
tied his reins to it, and fell asleep, and his horse started 
off; the plaintiff negligently was playing at pitch and 
toss in the street ; the defendant, having awoke, could by 
ordinary care avoid running over the plaintiff, but he was 
too idle to untie the reins. The defendant is liable ; but, 
could it be contended that he would be less liable if he had 
deprived himself of the power of exercising care in the 
first instance by letting the reins lie upon the horse's back P 
Cle€u:ly he would be liable, although as a matter of fact 
he could not avoid the plaintiff's negligence, having put it 
out of his power to do so. 

The question whether the defendant could have avoided 
the consequences of the plaintiff's negligence was not put 
in the old cases, although perhaps substantially the doctrine 
operated upon the minds of the judges. Thus in Butter- 
field V. Forrester {q)j the defendant placed a pole across 
part of a highway, the plaintiff might have seen it 
100 yards oflE, but he was riding so violently in the streets 
of Derby that he rode against it and was injured. The 
Court do not inquire whether the defendant could by 
ordinary care have avoided the plaintiff's negligence, 

{q) Batterfield r. Forrester, 11 East, 60. 
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but it is quite probable that he could not even if he had been 
there. A man riding as hard as he could in a public 
street, and not able to stop in 100 yards, would probably 
have come to harm if defendant had done all that a 
man could do to warn him. So also, as was observed 
in D. W. & W. Ey. Co. v.- Slattery (r), if a man in broad 
dayUght with nothing to obstruct his view chose to cross 
a line in &ont of an advancing train, it would be his own 
folly, and the judge might nonsuit. No doubt that is so, 
for his negligence would be of such a character that the 
defendant could not avoid it, for instance no whistling 
would be of any avail ; but where, as in that case, it was 
at night, and the plaintiff was in a hurry to obtain a 
ticket, a whistle might have stopped him. It was a 
question for the jury which was the cama causafiSj the 
absence of whistling or the negUgence of the phuntiff in 
not looking out. In a later case the plaintiff admitted 
that he could have seen the advancing train if he had 
looked. There was no whistle. There was a man at the 
gates, but it was not his duty to give warning, and in fact 
he gave none. It was held by the Court of Appeal 
(BaggaUay, L. J., diss.), that the plaintiff was rightly 
nonsuited. The Master of the EoUs and Lord Justice 
Bowen thought that there might be some evidence of 
negligence in the defendants in not whistling; but that 
the plaintiff's evidence showed that he was clearly guilty 
of contributory negligence, it being understood that the 
defendants could not by reasonable care have avoided the 
plaintiff's negligence (a). 

It cannot be considered to be contributory negligence if 
the plaintiff has merely not anticipated the defendant's 
negligence (^), for the plaintiff has a right to presume that 

(r) D. W. & W. Ry. Co. v. 12 Q. B. D. 70. 
Slattery, L. R. 3 App. Cas. 1166. (t) Veimal v. Gamer, 1 Cr. &M. 

(«) Davey v, L. & S. W. Ky. 21 (ship relying on another taking 

Co., 11 Q. B. D. 213 ; and in C. A. a certain course). Geer. Met. Ry. 
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the defendant is going to aot with ordinary oare until he 
has some notice to the contrary, when it becomes his duty 
(as we have seen) to take ordinary means to avoid it, 
that is, such means as a prudent man ought to take. 
And by the same rule the defendant cannot presume the 
plaintiff's negHgence, and provide against it beforehand, 
but when he is aware of it he is bound to use care to 
avoid it. 

The defendant is not excused merely because the 
plaintiff, knowing of a danger caused by the defendant, 
voluntarily incurs that danger; for the defendant may 
have so acted as to induce the plaintiff as a reasonable 
man to incur the danger (u). The circumstances are for 
the jury. If the plaintiff negligently incurs such danger, 
that is to say, not acting as a reasonable man would do, 
he cannot recover (t?). If he intentionally incurs the 
danger he is not negUgent, it is true, but he oaonot 
complain of the result, and so here again he cannot 
recover (x). It is no excuse for the defendant to say that 
the plaintiff is doing something illegal (t/) imless he can 
add that the doing so contributed materially to the 
accident. 



Co., L. B. 8 Q. B. 161 ; 42 L. J. 
Q. B. 105 (passenger rdyiug on 
defendants having fastened the 
door). See post, Presumption of 
Care and Negligence, Ch. YI. 

(m) Dewire i^. Bailey, 17 Lathrop. 
S. C. B. Mass. 169 (man having 
to go on slippery side walk) ; 
Looney t^. McLean, 15 Lathrop. 
S. C. B. Mass. 33 (tenant of flat 
using dangerous staircase). 

(r) Clayards v, Dethick, 12 Q. B. 
439 (cabman leading horse past 
heap of soil) ; Humphries v, Arm- 
strong Co., 56 Fern. St. 204 (plain- 
tiff crossing an unsafe bridge) ; 



Jones V, Boyce, post, 260 ; Adams 
V, L. & Y. By. Co., ante, p. 192. 

{x) See remarks of Loid Bram- 
weU in Appendix B. 

{f/) Either in case of breaking an 
Act of Parliament, see Steele v, 
Buchart, 104 Mass. 59 ; Sutton v, 
Wanwantosa, 29 Wise. 21 ; but see 
Feital t^. Middlesex By. Co., 109 
Mass. 398; see Wharton, ss. 331, 
381, 405 ; or in case of breaking 
the common law, as by trespassing, 
see the cases of falling into an ex- 
cavation on defendant's land, ante, 
Ch. II. s. 2, p. 39. 
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The cases of dajaids r. Deihick (z) and of Wyatt t?. Gr. 
W. By. Co. (a) hare been commented on in the recent case 
of Lax r. Darlington (Mayor of), by Bramwell, L. J. (6), 
who objected to the phrase, ''What would a pradent 
nuin do ?" saying that a pradent man might lead a forlorn 
hope, or might jump out of a fast train if he saw immi- 
nent danger to his wife or child ; and in this sense the 
phrase does seem to be a bad one(c). The defendant 
cannot be expected to provide against, or to be answerable 
for, the effects of unusual and extraordinary motives which 
may tempt a man to incur danger. But the phrase must 
be taken to mean, '' What would a prudent man do under 
ordinary circumstances?" Suppose an average prudent 
man (so to say) would endeavour to get out of a train just 
moving from Peterborough platform if he wanted to go to 
Newark rather than be carried on to Betford ; if so, there 
would be no contributory negligence. But suppose an 
average prudent man would not endeavour to get out if 
the train had been under weigh two minutes, therefore 
if any one did so, he would be guilty of contributory 
negligence ; yet he might be a very prudent man in fact if 
£100,000 depended upon his stopping at Peterborough; 
but I do not think the defendant ought to be answerable for 
such an unexpected motive {d) . It should be observed that 
in many cases, as in Lax v. Darlington, the defendant has 
done a wrong which has placed the plaintiff in a position 
where he has to choose between foregoing what he has 
a right to do or running a risk of injury, and the de- 
fendant, as a wrongdoer, does not seem to be in a position 
to take advantage of his own vnrong (e), but ought to be 

{z) Supra, (d) Lake Shore By. v. Bangs, 

(a) Po8ty p. 240. 47 Mich. 470 (man jumped out 

{b) Lax V, Darlington (Mayor where train omitted to stop to saye 

of), L. B. 5 Ex. D. 28 ; 49 L. J. distress of friend) ; see also KeUy 

Ex. 105, 0. A. V. Hannibal By. Co., 70 Mo. 604. . 

{c) See remarks of Lord Bram- (e) See an article in the Solicitors' 

well in Appendix B. Journal for February, 1880. 
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held liable for damages resulting from the risk whioh he 
has compelled the plaintiff to run, if it was reasonable for 
the plaintiff to run suoh risk from his point of view, and 
if the defendant ought to have contemplated that the 
plaintiff might reasonably run such risk. 

A choice of evils may often be all that is left to a man, 
and he is not to blame if he chooses one ; nor even if he 
chooses the greater, if he is in circumstances of difficulty 
and danger at the time, and has been compelled to decide 
hurriedly (/). 

Where the plaintiff is in a position such that it is his 
duty to do things which if done in a particular way would 
be dangerous, but if done in another would not, he is bound 
to adopt the latter course if the choice is open to him, 
and not voluntarily and without necessity to expose him- 
self to danger (^). 

It is not necessary in all cases that the question of con- 
tributory negligence should be left to the jury. If there 
is no evidence of it, it cannot be left to the jury any more 
than the defendant's negligence where there is no evidence 
of that (A). If the facts are clear and undisputed, and 
show that the plaintiff was guilty of contributory negli- 
gence, the judge may direct a nonsuit, because if that is 
clearly shown the plaintiff has failed to prove his case, 
which is that the damage is caused by the negligence of 
the defendants (t) ; and therefore the question of contribu- 



(/) Gunz V, Chicago Ry. Co., 
62 WiBO. 672 ; Siegrist v, Amot, 
10 Mo. App. 197;" Wilson v, 
N. P. Ry. Co., 37 Amer. Rep. 
410 ; Cuyler v. Dicker, 20 Hun. 
N. Y. 177. 

(ff) Union Ry. Co. v. Leahy, 9 
lU. App. 363 (fireman going under 
engine) ; see, however, Jeffrey v. 
Keokuk Ry. Co., 66 Iowa, 646, 
669; Farley r. Chicago Ry. Co., 
66 Iowa, 337 (standing near rail- 



way oars while shunting). 

(A) Dublin, W. & W. Ry. Co., 
L. R. 3 App. Cas., see particularly 
judgment of Lord Penzance, at 
p. 1180 ; also Jackson v. Met. Ry., 
ante^ p. 186 ; Davey v. L. & S. W. 
Ry., 12 Q. B. D. 70. 

(t) Bridges V. North London Ry. 
Co., L. R. 6 Q. B. 377, at page 394; 
and see S. C. in L. R. 7 H. L. 213, 
from which it seems that in general 
the safer course is to leave the 
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tory negligence does not arise, but if there is a question of 
fact upon the issue of contributory negligence, or there 
are two reasonable but different views which may be taken, 
such questions must be left to the jury (J). Such ques- 
tions are often very difficult for the jury to decide, and 
each case will depend upon its own peculiar facts, and 
cannot be settled by any general rules. For instance, in 
the case of Wilkinson v. Fairie (£), where a carman was sent 
to fetch some goods at defendant's warehouse, and he went 
along a dark passage and fell down a staircase, Bramwell, 
B., directed a nonsuit, saying, " If it was so dark that the 
plaintiff could not see, he ought not to have proceeded 
without a light ; if it was sufficiently light for him to see, 
he might have avoided the staircase." A similar dilemma 
having been put by counsel in Low v. Q-. T. Ey. (/), Barrow, 
J., delivering the judgment of the Court (cpnsisting of six 
judges), said that *^ these questions are not to be disposed 
of by a little neat logic, but can best be determined by 
practical men on a view of all the facts and circumstances 
bearing on the issue. A man may be deceived by a half 
light, and using due care himself may meet with an acci- 
dent by falling into a chasm where he was not bound to 
expect to find one." 

In some of the cases, the Court, in considering the 
question whether there was any evidence to go to the juiy 
of the defendant's negligence, have inevitably been led to 
consider the conduct of the plaintiff ; but it is obvious that 
the question of contributory negligence does not arise imtil 
the defendant's negligence has been proved, and therefore 
it must be remembered that the Court is only speaking of 
the plaintiff's conduct so fax as it throws light upon the 

question to the jury ; 8ee Jackson (J) See per Lord Penzance in D. 

V. Met. Ry., supra; see also Qee v. W, & "W. Bj. v. Slatteiy, supra ; 

Met. By. Co., L. K. 8 Q. B. 171 ; see Jackson v. Met. Ky., supra. 

at p. 176; Toomeyt?. L.B. &S.0. (k) 32L. J.Ex.73; 1H.& 0.633. 

Ry. Co., 3 0. B. N. S. 146. (t) 39 Amer. Rep. 331. 
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question whether the defendant has been shown to have 
been guilty of any negligence at all (m). 

In proceedings for damages, where there has been negli- 
gence in both the parties to a collision between ships, the 
rule is to divide the loss between them (n) ; and in the 
American Courts it has been held that if the plaintiff's act 
has aggravated the extent of the damage, he can only 
recover what he has suffered from the defendant's act 
alone (o) ; but this has not been the rule in our Courts, 
but the defendant has been held liable (if at all) for the 
whole damage (^), except where the effect of the plaintiff's 
negligence is separable from that of the defendant (q). 

The cases where a servant has entered upon a particular 
employment with notice of its dangerous condition are 
somewhat peculiar, but it must be remembered that there 
is a contract, or mutual consent, on both sides to accept the 
existing state of things. The defendant is said to be guilty 
of negligence in keeping his premises or machinery in a 
dangerous state, and the plaintiff is guilty of negligence in 
accepting the service, or in his acts, as the case may be. 
Now, although the defendant might have prevented the 
damage by ordinary care, still he was not bound to do so 
by reason of the consent of the plaintiff to the existing 
state of things, and therefore the plaintiff's negligence 
becomes equivalent to " contributory negligence " (r). 
These cases are the converse of those above mentioned. 



(m) See judgment of Lord Pen- 
zance in D. "W*. & "W*. Ry. Co., 
L. B. 3 App. Gas. at p. 1177. 

(n) See Williams v, Bruce, Ad. 
Prac. 72 ; and see Judicature Act, 
1873, s. 25 (9) ; and see antCy s. 16, 
Ships. 

(o) Sherman t;. FaU Biver Iron 
Co., 2 Allen, 624 ; Chase v. New 
York Central Ry. Co., 24 Barb. 273 ; 
Lawrence v, Housatonic Ry. Co., 
29 Conn. 390. 



{p) Greenland v, Chaplin, 6 Ex. 
243; and see anUy Ch. L, p. 15, 
as to rule relating to proximate 
damage. 

{q) See the cases, antCf p. 16, 
Ch. I., Proximate Causes; and see 
posty Ch. VIII., Damages. 

(r) Senior v. Ward, 1 Ell. & EU. 
386 ; Caswell i;. Worth, 6 E. & B. 
849; see antey p. 71, Master and 
Servant. 
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where the defendant has, so to say, bound himself by his 
oonduot to save the plaintiff harmless, for here the plaintifE 
by his conduct agrees to accept the danger, or to save the 
defendant harmless (r). 

It is a matter of common sense that a person who is 
crossing a railway line upon a level should look before he 
crosses («) ; but, possibly, if there were a statutory duty 
upon the railway to keep gates or guards, the defendants 
might mislead the plaintiff into a feeHng of security, and 
his not looking when the gates were open or imguarded, 
might not be evidence of negligence {t). 

The case of Wyatt v. Qt. W. Ey. Co. (w) is a singular 
one. There was a statutory duty upon the defendants to 
erect gates, and the plaintiff coming when there was 
nobody to open the gates opened them himself, and they 
closed upon him and injured him. The majority of the 
Court (Cockbum, C. J., Crompton and Shee, JJ.) held that 
the public right of way was obstructed by statute, and the 
plaintiff had no right to remove the obstruction; but 
Blackburn, J., dissenting in a very clear judgment, said 
that if the plaintiff had not contributed to the injury by 
any want of ordinary care, he could recover, as he had a 
right to go along the road subject to the proper and legal 
obstruction by the defendants. 

It has been decided several times, and must be taken as 
the law, that not only will the plaintiff be disentitled to 



(r) It is a question for the jury 
what amount of danger the plaintiff 
undertook to incur, and the defend- 
ant is not excused for an amount of 
negligence beyond that ; see Glay- 
ards V, Dethick, 12 Q. B. 439, ante, 
p. 236. 

W Stubley v. L. & N. W. By. 
Co., L. R. 1 Ex. 20 ; 35 L. J. Ex. 
3 ; Skelton v. L. & N. W. Ry. Co., 
L. R. 2 C. P. 631 ; 36 L. J. C. P. 
249. 



{t) Stapley v. L. B. & S. C. Ry. 
Co., L. R. 1 Ex. 21 ; 36 L. J. Ex. 
7 ; see Skelton v. L. & N. W. Ry. 
Co., mpra; see Daveyt;. L. & S. 
W. Ry. Co., anUf p. 237 (guard at 
the gate having no statutory duty 
to "warn). 

(u) Wyatt V. Gt. W. Ry. Co., 6 
B. & S. 709. Conuufinted on in 
the recent case of Lax v, Darling- 
ton, ante, p. 236. 
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recover, if he has been guilty of contributory negligence 
himself, but also if those with whom he is identified have 
been guilty of contributory negligence (x). The above rule 
has been disapproved of in Scotland (see Campbell on 
Negligence, 2nd ed., p. 185), and in America the rule is 
that the plaintiflE is only defeated by showing that the 
person whose negligence is sought to be imputed to the 
plaintiff is under his direction, or that he controlled the 
plaintiff's personal conduct (see Shearman on Negligence, 
para. 46). In one case in America it was held that a wife 
driven by her husband was not identified with him unless 
she encouraged him in his negligence ( y) . Also, it should be 
remembered that the case of Thorogood v. Bryan, stipra, 
has been disapproved of in Tuff v. Warman, 5w/?rflf, and in 
The Milan (z). It is also disputed in the note to Ashby 
V. White (a). But it seems to be settled law according to 
Waite V. N. E. Ry. Co., posty and Armstrong v, L. & Y. 
Ry. Co., supra; and to the same effect is the case of 
Child V. Heam (ft), although the Court seemed anxious to 
distinguish the case from Thorogood v, Bryan by saying 
that the plaintiff was the servant of the railway company, 
whose fences were out of repair, and whose line he was 
using as such servant for the company's purposes when 
the defendant's pigs upset his trolly and injured him. 
Probably this case can be better supported on the ground that 



{x) Thorogood v, Bryan, 8 0. B. 
115 (plaintiff, a passenger in an 
omnibus, identified with owner) ; 
GattUn V. Hills, ib. (plaintiff pas- 
senger on a steamer) ; Armstrong 
V. L. & Y. Ry. Co., L, R. 10 Ex. 
47 ; 44 L. J. Ex. 89 (plaintiff, an 
inspector, travelling in train by 
pass run into by train of another 
company); Otis v. Janesville, 47 
"Wis. 422. 

(y) Platz r. City of Cohoes, 24 
Hun. 101; Mann t'. Weiand, 81J 

S. 



Fa. St. 243 (passenger allowed to 
ride on waggon). 

(z) The MUan, 1 Lush. 388. 

(a) Ashby r. White, 1 Sm. L. C. 
6th ed. 266. 

(b) Child r. Heam, L. R. 9 Ex. 
476; 43 L. J., Ex. 100 (plamtiff 
servant of railway company, who 
had neglected to fence, pigs of 
defendant got on line and upset 
plaintiff's trolly) ; Sherman v. 
Anderson, 41 Amer. Rep. 414 
(steer on line). 

R 



242 



CONTRIBUTORY N£QL1G£KC£. 



the damages were too remote (c). The case of Bigby v, 
Hewitt (rf) appears to be in favour of the coimter-proposi- 
tion, but the judgment is unsatisfactory. Two omnibuses 
were racing, and the point was taken upon the argument 
that the plaintifE was identified with the owner of the 
omnibus, and Thorogood v. Bryan was cited; but the 
judgment does not deal with that question, but seems to 
go upon the ground that the defendant's omnibus was the 
cause of the injury and not the plaiutilE's. 

It is suggested in the notes to Ashby v. White, 1 Sm. 
L. C. p. 227, 6th ed., that both the wrongdoers are liable 
to the innocent plaintiff passenger ; which is only another 
way of saying that the passenger is not identified with his 
driver ; for, if he be, he has no remedy against his own 
driver, for they are joint tortfeasors, and he has no remedy 
against the other driver because his own driver (with whom 
he is identified) has contributed to the injury. It is 
submitted that the cases of " identification " have gone too 
far, and that a mere passive passenger in a public con- 
veyance cannot be answerable for the acts of the driver. 

The doctrine of contributory negligence is applied to 
children, and to those having the control of them (e). 



(c) Addison on Torts, 5th ed., 
p. 27, note (t). 

(d) Rigby v. Hewitt, 6 Ex. 240. 
{e) Singleton v. East. Count. Ry. 

Co:, 7 C. B. N. S. 287 ; Waite v. 
N. E. Ry. Co., E. B. & E. 719. 
In America this appears to be 
limited (in the case of persons 
having the control of infants) to 
their negligence in placing the 
infant in a position of danger, but 
not to their negligence in respect of 
their own particular acts. Shear- 
man, p. 69, para. 48. Callahan r. 
Sharp, 27 Hun. N. Y. 85 ; Canley 
V. Pittsburgh Ry. Co., 40 Amer. 
Rep. C64 ; St. Louis Ry. Co. r. 



Freeman, 36 Ark. 41. In America 
it seems even that in a suit by a 
child, contributory negligence, 
either of the child or its parent, 
cannot be set up as a defence ; but 
in an action by the parent for 
causing the death of the child, the 
negligence of the parent can be 
pleaded, Penns. Ry. Co. t'. James, 
81J Pa. St. 194. In the foUowing 
Scotch cases the plaintiffs were 
held disentitled to sue for injury 
done to their children on the groimd 
that it was contributory negligence 
in them to let their children go out 
alone. Davidson v. Monkland Ry. 
Co., 27 Jut. 541; Lumsden v. 
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In one case Channell, B., at nisi prius is reported to 
have said : " The doctrine of contributory negligence does 
not apply to an infant of tender age " (/). 

This rule is scarcely satisfactory, because it is difficult to 
say what is or is not a tender age ; but a better rule which 
would probably excuse the negligence of a child of tender 
age is that a child is only bound to exercise such a degree 
of care as children of his particular age may be presumed 
capable of exercising (g). 

In an American case where the child was six years old, 
and shook a gate which had been negligently hung, and 
which fell upon him, and the jury found that considering 
the age and circumstances there was no negligence in the 
child, the verdict was upheld (A). This is in truth nothing 
more than an illustration of the ordinary rule that what is 
negligence in any particular person depends upon all the 
circumstances of the case (i). 

In Lynch t\ Nurdin (A), the defendant had been guilty 
of negligence in leaving a cart unattended ; but in Hughes 
t\ Macfie (1), the cellar-flap would not have fallen if the 



Russell, 28 Jur. 181 ; Balfour t\ N. Y. Central Ry., 83 N. Y. 620 ; 



Baird, 30 Jur. 124; and see an 
Amerioan case, Atchinson Ry. Co. 
■V. Flinn, 24 Kan. 627. 

(/) Gardner v. Grace, 1 F. & F. 
359 (child three and a-half years 
old run over by defendant), action 
brought in name of child ; Fink r. 
Missouri Furnace Co., 10 Mo. App. 
61 (child four years old incapable of 
negligence) ; Gavin v. Chicago City, 
37 Amer. Rep. 99 ; Chicago Ry. 
Co. V. Sohumilowsky, 6 HI. App. 
613. 

(ff) Glover v. Gray, 9 lU. App. 
329 ; Vickers v. Atlanta Ry. Co., 
64 Ga. 306 ; Chicago Co. i*. Smith, 
40 Amer. Rep. 669, note (boy eight 
years old on engine) ; Byrne v. 



Donoho V. Vulcan Iron "Works, 7 
Mo. App. 447. 

{h) Birge t'. Gardiner, 19 Conn. 
507. 

(t) See in Lynch v, Nurdin, 1 
Q. B. 29 at p. 36 and at pp. 38, 39, 
and Lay t'. Midland Ry. Co., 34 
L. T. N. S. 30 (child seven years 
of age sliding along the railings of 
a bridge slipped through) ; Hughes 
V, Macfie, 2 H. & C. 744, seems, 
however, scarcely to recognise such 
an excuse, see Coleman i;. S. £. 
Ry., 4 H. & C. 699 (boy of twelve 
years of age). 

{k) See ante, p. 20. 

[l) See ante, p. 229. 
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child had let it alone. So in Mangan v. Atterton {m)f the 
machine would not have gone round without the deliberate 
act of the children, but that case has been doubted in 
Clark V. Chambers (n), and it is said that the defendant 
was guilty of negligence in leaving the machine un- 
guarded, which would bring the case within Lynch v. 
Nurdin. 

As to contributory negligence under the Employers' 
Liability Act, see ante, pp. 96, 100. 

(m) Mangan v. Atterton, L. B. (n) Clark r. Chambers, 47 L. J. 

1 Ex. 239 ; 36 L. J. Ex. 161 ; see Q. B. 439 ; L. R. 3 Q. B. D. 237 ; 
ante, p. 20. ante, p. 20. 
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CHAPTER VI. 

PRESUMPTIONS OF CARE OR NEGLIGENCE. 

Bes ipsa loquitur. 

There is a presumption in favour of all persons that 
they will exercise care in the performance of their duties. 
It is presumed in favour of the defendant ; and, therefore, 
the plaintiff is in all cases bound to give evidence of 
negligence. It is also presumed in favour of the plaintiff, 
and if the defendant wishes to rebut that presumption he 
must give evidence of the plaintiff's negligence, and, in 
order to defeat the plaintiff's right of action, he must go 
further and show that the plaintiff's negligence was " con- 
tributory negligence " in law, see ante, Chapter V. 

Persons have a right to proceed to the performance of 
their duties upon the presumption that others will exercise 
ordinary care in the performance of theirs, and unless they 
have some reasonable ground for supposing that others are 
not going to exercise care, or are engaged in something 
requiring additional precaution, they are not guilty of 
negligence in omitting to provide against such unforeseen 
danger (a). 

It has already been stated, that in actions of negligence 
(as indeed in all actions) the plaintiff must give some 
proof of his case beyond a mere scintilla of evidence, and 
if he does not, it is the duty of the judge to direct a non- 

(a) Daniel v. Met. By. Co., L. B. 5 Eng. & Ir. App. 45. 
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Buit (6). The question of what is sufficient evidence to go 
to the jury is one for the judge in the particular case 
before him ; but there are a class of cases in which there 
has been no direct evidence of any particular act of negli- 
gence, beyond the mere fact that something unusual has 
happened, which has caused the injury; and upon the 
maxim, or rather phrase, " res ipsa loquitur ^^ it has been 
held that there is evidence of negligence. As the phrase 
imports, there must be something in the facts which 
speaks for itself, and therefore each case will depend 
upon its own facts, and it will be difficult to lay down 
any guiding principles. It may, perhaps, be safely stated 
that where a certain course of action has been pursued by 
any person without injury to others, and he, upon changing 
that course, injures another, the thing (unexplained) speaks 
for itself that such person has been negligent {c) ; or if some- 
thing unusual happens with respect to the defendant's pro- 
perty, or something over which he has the control which 
injures the plaintiff, and the natural inference on the 
evidence is that the unusucd occurrence is owing to the 
defendant's act, the occurrence being unusual is said (in 
the absence of explanation) to speak for itself (^), that such 
act was negligent. 



(b) Ante, p. 14, note {e), 

[c) Kearney v. L. B. & S. G. By., 
L. R. 6 Q. B. 759 ; 40 L. J. Q. B. 
285 ; Byrne r. Boadle, 2 H. & C. 
722 ; 33 L. J. Ex. 13 ; Scott t^. 
London Dook Ck>., 34 L. J. Ex. 
17 ; 3 H. & C. 59 ; per Pigott, B. 
(bags of sugar f aUing from crane) ; 
VMahon r. Davidson, 12 Minn. 
357 (bursting of a boiler on a 
steamer). 

{d) Briggs V. Oliver, 35 L. J. 
Ex. 163 (packing case propped 
ag^ainst wall) ; Czech v. General 
Steam Navigation Co., L. B. 3 G. 



P. 17 (oil on vessel getting into 
cargo) ; Moffat v. Bateman, L. K. 
3 P. G. 115 (bolt-pin of carriage 
giving way, plaintiff invited into 
defendant's carriage). It was ob- 
served in this case that there is 
nothing unusual in a carriage 
accident per se, as there is in the 
falling of bags of sugar, as in 
Scott V. London Docks, supra; 
Simson i;. L. G. Omnibus Co., L. B. 
8 C. P. 390; 42 L. J. G. P. 112 
(omnibus horse kicking, unusual 
occurrence) ; Mullen v, St. John, 
57 N. Y 567 (faU of buUding into 
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Where, upon the other hand, something unusual ooours 
which injures the plaintiff, hut such unusual ooourrenoe is 
not even inferentiallj the result of any unusual act of the 
defendant, and the defendant has, so far as he is concerned, 
been pursuing his usual course, which has heretofore been 
done in safety, then the unusual occurrence is what is 
called an accident, or is perhaps the fault of the plaintiff 
himself {e) . Care should be taken here to distinguish those 
cases where an accident happens through the neglect of 
the defendant, although things are allowed to go on in 
their usual course in one sense, that is to say, they are left 
to get out of order by neglect ; but this is in truth a distinct 
act of negligence in omitting to examine and repair, and 
the accident is caused by an unusual circumstance induced 
by the act of the defendant. Such a case is that of Webb 
V. Eennie, 4 F. & F. 608, and probably some of the cases 
in the note, supra^ as to carriage accidents are explainable 
on this ground. 



street) ; Stokes v, SaltonstaU, 13 
Peters, 181 (stage ooach upset) ; 
and also Christie v. Griggs, 2 
Gamp. 79, per Lord Mansfield, aed 
quare, if a carriage accident is not 
unusual, why should a stage coach 
accident be so ; and see Templeman 
r. Haydon, 12 C. B. 607 ; Welsh t'. 
Lavrrance, 2 Chit. 262; Doyle v, 
Wragg, 1 F. & F. 7. A coUision 
between two trains under the con- 
trol of the same company, Skinner 
V, L. B. & S. C. Ry. Co., 5 Exch. 
787 ; Carpue v, L. k B. Ry. Co., 
6 Q. B. 751 ; Iron Ry. Co. v. 
Mowery, 38 Amer. Rep. 697 ; run- 
ning oQ. the line, Dawson v.- M. S. 
& L. Ry. Co., 6 L. T. 682 ; Bird 
V, a. N. Ry. Co., 28 L. J. Ex. 3 ; 
FJannery v, W. & L. Ry. Co., 11 
Ir. R. C. L. 30 ; Pittsburgh Ry. 
Co. V, "Williams, 74 Ind. 462; 



Greorge v, St. Louis Ry. Co., 34 
Ark. 613 ; &t6 primd facie evidence 
of negligence ; Philadelphia Ry . Co. 
t^. Anderson, 39 Amer. Rep. 387 
(washing away of an embankment) ; 
Dougherty v, Missouri Ry. Co., 
9 Mo. App. 478 (railway carriage 
starting with a jerk) . See also the 
cases, antfiy Ch. III. s. 9, Carriers. 
So the giving way of any part of 
the line is pritnd facte evidence, and 
conclusive unless rebutted, G. W. 
Ry. Co. of Canada v. Fawcett, 1 
Moo. P. C. N. S. 101. 

{e) See the Railway Cases, ante, 
s. 9, Carriers, ; and see Abbott v. 
Freeman, 35 L. T. N. S. 783, i«« 
versing judgement of Exchequer, 
and see judgment of Pollock, B.^ 
in Court bdlow, 34 L. T. N. S. 
544. 
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It is clear that the cause of the accident must be con- 
nected with the defendant either by direct evidence that 
it is his act, or that it is under his control, before it can 
be presumed that he has been negligent (/). It also seems 
dear that the phrase cannot apply to cases where it is open 
to doubt whether the plaintiff has not neglected some duty 
devolving upon him (g) . Where there is no duty upon the 
plaintiff, or where the duty which he has to perform has 
been performed by him, it is clear that the negligence of 
the plaintiff is out of the question ; and, if the accident is 
connected with the defendant, the question whether the 
phrase " res ipsa loquitur " applies or not, becomes a simple 
question of common sense. 

A very good illustration upon this point is put by 
Willes, J., in giving judgment (h) in the case of Czech t\ 
The General Steam Navigation Co. : " If a shipment of 
sugar took place under a bill of lading, such as the present 
one, and it was proved that the sugar was sound when put 
on board, and had become converted into syrup before the 
end of the voyage, if that was put as an abstract case I 
think the shipowner would not be liable, because there may 
have been storms which occasioned the injury, without any 
want of care on the part of the captain or crew ; the injury 



(/) Higgs V. Maynaid, 12 Jur. 
N. S. 705 (ladder in defendant's 
workshop broke a window; held 
that plaintiff must show that ladder 
was under defendant's control), and 
see Welfare v. L. B. & S. C. Ry., 
L. R. 4 Q. B. 693, where Court 
would not presume that a man on 
a roof was in the employ of the 
owner. See this case, poatj p. 250. 
Smith V, G. E. Ry. Co., L. R. 2 
0. P. 10 (dog not under the con- 
trol of the defendants got upon 
the platform and bit the plaintiff) ; 
Wright V. Midland Ry. Co., L. R. 



8 Ex. 137 ; 42 L. J. Ex. 89 (driver 
of North Eastern train negligently 
disregarding Midland signals). 

iff) This would appear from the 
case of Cotton v. Wood, 29 L. J. 
C. P. 333, where there were re- 
ciprocal duties upon the foot pas- 
sengers to look out for vehicles and 
for drivers to look out for foot pas- 
sengers. See Hammack v. White, 
11 C. B. N. S. 688 ; 31 L. J. C. P. 
129. 

(h) Czech V. General Steam 
Navigation Co., L. R. 3 C. P. 18; 
37 L. J. C. P. 3. 
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aJone, therefore, would be no evidence of negligence on 
their part. But if it was proved that the sugar was 
damaged by fresh water, then there would be a strong 
probability that the hatches had been negligently left open, 
and the rain had so come in and done the injury, and, 
though it would be possible that some one had wilfully 
poured fresh water down into the hold, this would be so 
improbable that a jury would be justified in finding that 
the injury had been occasioned by negligence in the 
management of the ship" (e). 

The mere fact of a man driving on the wrong side of the 
road is, it seems, no evidence of negligence in his having 
run over a foot passenger (A), but probably driving on the 
wrong side is primd facie evidence in case of collision with 
another vehicle ; and the reason is, that in the latter case 
the other vehicle is on its right side, which seems to 
negative any negligence on the part of its driver, whereas 
in the case of the foot passenger there is nothing to show 
whether he was negligent or not (/). 

Of course when the circumstances are explained the rule 
does not apply ; so that where the injury arises from cir- 
cumstances over which the defendant has no control, and 
he has exercised a proper amount of care but to no effect, 
he is not liable in an action of negligence (m). 



(i) See also per Cookbum, 0. J., 
in Kearney v, L. B. & S. 0. Ky., 
aupray where he suggests it is pos- 
sible but not probable that the 
briok might have fallen out of the 
railway aroh through change of 
temperature. 

{k) Lloyd V, Ogleby, 6 C. B. N. 
S. 667. The case scarcely seems to 
decide this satisfactorily. See also 
Chaplin v. Hawse, 3 C. & P. 654. 

(I) We have seen, ante, p. 29, 
that a man driving on the wrong 
side is bound to use more than 



ordinary care. 

(m) Hammaok v. White, U 0. 
B. N. S. 688 ; 31 L. J. C. P. 129 
(man on horse on footpath shown 
to have done his best to keep off) ; 
Latch V. Rumner B>y. Co., 27 L. 
J. Ex. 155 (train off line;, act of 
strangfer) ; Wakeman v. Kobinson, 
1 Bing. 213 (defendant's horse in 
gig frightened by butcher's cart) ; 
Gibbons v. Pepper, 1 Ld. Baym. 38 
(horse frightened by thunder) ; 
North I?. Smith, 10 C. B. N. S. 676 
{eontraf if spur be used) ; Manzoni 
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The mere &ot of an aooident is not, however, evidenoe of 
negligenoe (n). 

'' Where a person desires to have the roof of a huilding 
repaired he employs some one not only to repair the roof 
hut to see to its condition ; and if he employs a competent 
person, the husiness of that person upon proceeding to re- 
pair the roof is to look at its condition, and to see how far 
it will support him or his workmen in doing the necessary 
work" (o). And therefore, in the absence of any evidence 
to show that the defendants knew of the insecurity of the 
roof, it was held that the mere fact of a pknk and roll of 
zinc falling through a roof while a man was on the roof 
was no evidence of negligence against the defendants {p). 
The thing did not speak for itself, first, because there 
probably was some doubt as to whether it was the de- 
fendant's (or his servant's) act at all ; and next, because it 
could not be shown that the defendant was negligent 
unless knowledge of the insecurity of the premises was 
shown. The Court also said that they could not presume 
that the man on the roof was in the employ of the owner, 
as he might be in the employ of a contractor (q). 



V. Douglas, 6 Q. B. D. 145 (horse 
and brougham on footway bolted 
without cause, man did his best). 

(«) Hammack v. White, 11 C. B. 
N. S. 676; Bird v, Gt. Northern 
By., 28 L. J. Ex. 3 ; Welfare v. 
Brighton Ry. Co., L. R. 4 Q. B. 
098 (roll of zinc fell through a 
roof) ; Smith v. G-. E. Ry. Co. ante. 

(o) Per Cockbum, C. J. 

(p) Welfare r. The L. B. & S. 



C. Ry. Co., L. R. 4 Q. B. 693 ; 38 
L. J. Q. B. 241. 

{q) In America it has been held 
that the falling of a piece of wood 
from a building during repairs is 
primd facie evidence of negligence 
in the owner: Clare v, National 
City Bank, 1 Sweeny, 539. And 
so also that drivers of carriages are 
in the service of the owners : Norris 
V, Kohler, 41 N. Y. 42. 
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LORD Campbell's act. 



At Common Law a civil aotipn would not lie for an 
injury causing death (a), but a remedy has in certain oases 
been provided by a statute passed in 1846, and commonly 
called Lord Campbell's Act (6), which, after reciting that 
— whereas no action at law is now maintainable against a 
person who by his wrongful act, neglect, or default may 
have caused the death of another person, and it is often- 
times right and expedient that the wrongdoer in such case 
should be answerable in damages for the injury so caused 
by him, — by section 1 enacts that " whensoever the death 
of a person shall be caused by wrongful act, neglect, or 
default, and the act, neglect, or default is such as .would 
(if death had not ensued) have entitled the party injured 
to maintain an action and recover damages in respect 
thereof, then and in every such case the person who would 
have been liable if death had not ensued shall be liable to 
an action for damages notwithstanding the death of the 
person injured, and although the death shall have been 
caused under such circumstances as would amount in law 
to felony." 

By section 2, " every such action shall be for the benefit 
of the wife, husband, parent, and child (c) of the person 
whose death shall have been so caused, and shall be brought 

(a) Baker V. Bolton, 1 Camp. 493. within the statute: Diokenson v. 

(b) 9 & 10 Viot. 0. 93. N. E. Ry. Co., 2 H. & C. 736 ; 33 

(c) An illegfitimate child is not L. J. Ex. 91. 
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by and in the name of the executor or administrator of 
the person deceased ; and in eyery such action the jury 
may give such damages as they may think proportioned to 
the injury resulting from such death to the parties respec- 
tively for whom and for whose benefit such action shall be 
brought ; and the amount so recovered, after deducting the 
costs not recovered from the defendant, shall be divided 
amongst the before-mentioned parties in such shares as the 
jury by their verdict shall find and direct " {d). 

By section 3, " Provided always that not more than one 
action shall lie for and in respect of the same subject- 
matter of complaint ; and that every such action shall be 
commenced within twelve calendar months after the death 
of such deceased person." 

By section 4, " In every such action the plaintiff on the 
record shall be required, together with the declaration, to 
deliver to the defendant or his attorney a full particular of 
the person or persons for whom and on whose behalf such 
action shall be brought, and of the nature of the claim in 
respect of which damages shall be sought to be recovered." 

By section 6, " The following words and expressions are 
intended to have the meanings hereby assigned to them 
respectively, so far as such meanings are not excluded by 
the context or by the nature of the subject-matter ; that is 
to say, words denoting the siagular number are to be 
understood to apply also to a plurality of persons or things; 
and words denoting the masculine gender are to be under- 
stood to apply also to persons of the feminine gender ; and 
the word. * person * shall apply to bodies politic and cor- 
porate ; and the word * parent ' shall include father and 
mother, and grandfather and grandmother, and stepfather 
and stepmother ; and the word ' child ' shall include son 
and daughter, and grandson and granddaughter, and step- 
son and stepdaughter." 

(d) See 27 & 28 Vict. c. 95, ss. 1, 2; and also 31 & 32 Vict. o. 119, s. 26. 
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By section 6 the Act is not to apply to Scotland. 

The doctrine of contributory negligence applies (e) to 
actions under Lord Campbell's Act. 

A mother having a legal claim for support from her son, 
who is actually supporting her at the time, may bring an 
action under the statute for the loss of such support, and, 
it seems, even if the claim for support were a mere moral 
claim (/). 

In an action brought for the benefit of the father of the 
deceased, who was nearly blind and injured in his limbs, 
and who could not work so well as he used, it was proved 
that the s(m used to contribute to his support, and that five 
or six years previously the son had contributed money out 
of his earnings, but had not done so since, it was held 
that there was evidence for the jury of pecuniary loss to 
the father {g). 

If the party injured reiceive compensation in satisfac- 
tion of all claims before his death, an action will not lie 
after his death, for his death does not create a fresh cause 
of action (h). 

The jury cannot take into consideration mental suffering 
or loss of society (i). 

Damages of a pecuniary nature must be shown (j), and 
they must not be of a merely nominal character (k). 

It is not necessary, however, to show the loss of a legal 



{f) Senior v. Ward, 1 EJ. & El. 
386 ; 28 L. J. Q. B. 139 ; "Wig- 
more V, Jay, 6 Exch. 364 ; Tucker 
r. Chaplin, 2 C. & K. 730. 

(/) "Weems i\ Mathieson, 4 
Macq. H. L. Cas. 215. 

(^) Hetherington v. N. E. By. 
Co., 9 Q. B. D. 160. 

(A) Read v. Ot. Eastern Ry. Co., 
L. R. 3 Q. B. 655 ; 9 B. & S. 714 ; 
37 L. J. Q. B. 278 ; Griffiths r. 
Earl of Dudley, 9 Q. B. D. 357. 



(0 Blake v. Mid. Ry. Co., 18 Q. 
B. 93. In Scotland they may, 
Patterson v. Wallace, 1 Macq. H, 
L. Cas. 748. 

U) Franklin v. S. E. Ry. Co., 3 
H. &N. 211. 

{k) Boulter V. Webster, 13 W. R. 
289 ; 11 L. T. N. S. 598 ; Duck- 
worth t'. Johnson, 4 H. & N. 663 ; 
29 L. J. Ex. 25. Nominal damages 
may be recovered in America^ 
Shearman, s. 299. 
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right, a loss of reasonable expectation of benefit being 
soffioient to support the action (/). 

Expenses of funeral and mourning are not recover- 
able (m). 

It was held in one case that damages are not to be 
estimated according to the value of the deceased's life cal* 
culated by annuity tables, but the jury are to give a fair 
compensation (n) ; but it has been decided that where the 
deceased had covenanted to pay an annuity to the plaintiff, 
the tables might be consulted to show the value of his 
loss (o). In the latter case the deceased was bound by his 
covenant, but in the former case the deceased might have 
varied the disposal of his income. It seems equally objec- 
tionable to allow the jury to suppose that they are bound 
by the tables or to prevent them from availing themselves 
of the assistance of the tables. 

The deceased may have been in possession of a fixed 
income, so that if he had lived his injuries would not 
diminish his income, but the loss, though arising from the 
injuries, is practically suffered from the fact of the death 
causing the fixed income to be distributed ; in such case the 
reasonable expectations of the persons entitled under the 
Act, and whose interests have been injuriously affected by 
the death, have to be considered, and even the loss of 
means of education and of the comforts and conveniences 
of life {p). 



{t) Franklin v. S. E. Ry., supra ; 
Dalton r. S. E. Ry. Co., 4 C. B. 
N. S. 296; 27 L. J. C. P. 227; 
Pym r. Gt. Northern Ry. Co., 
infra, 

(m) Dalton v. S.'E. Ry. Co., 
supra. See, however, Osborne v. 
Gillett, postj p. 265 ; Murphy r. 
New York Ry. Co., 88 N. Y. 446. 

(w) Arms worth v. S. E. Ry. Co., 
11 Jur. 768 ; and seethe judgment 



of Brett, J., in Rowley v. L. & N. 
TV. Ry. Co., infra; Phillips r. L. 
& S. W. Ry. Co., 5 Q. B. D. 78 ; 
49 L. J. Q. B. 233. 

(o) Rowley v. L. & N. W. Ry. 
Co., 42 L. J. Exch. 153 ; L. R. 8 
Exch. 221. 

{p) Pym V. Gt. Northern Ry. 
Co., 4 B. & S. 396 ; 32 L. J. Q. B. 
877. 
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A "wife received an injury on a railway to the peenniary 
loss of her husband. On his death she sued the company 
to recover as testatrix for such loss. It was held that, the 
action being on the contract to carry safely, and the loss 
having accrued to the personal estate, the action survived to 
her (q). And so it was held that an executrix might recover 
for loss sustained by her husband being injured and unable 
to attend to business till his death (r). 

The maxim actio personalis montur cum persond applies 
however where the cause of action is in substance an: 
injury to the person, and not an injury to the personal 
estate. So that for the merely consequential expenses 
arising from the injury to the person, no action can be 
brought by the personal representative («). 

As to distribution of damages between widow and chil- 
dren, see Sanderson t\ Sanderson (^), Shallow t\ Verden(tt). 

It seems that a judgment recovered for damages for in- 
juries causing death is no bar to an action for injuries 
to decea^'s personal property arising from the same 
negligence {x) ; and it is presumed the converse would hold 
good. 

It is no answer to an action under this statute that the 
act causing the injury was a felony which has not been 
prosecuted (y). 

The plaintiff's daughter was killed by the defendant's 
negligence, and he claimed damages for the loss of her 
services; the defendant pleaded that the daughter was 
killed on the spot. It was held by the Court (Kelly, C. B., 

(j) Potter r. Met. E-y. CJo., 32 {t) Sanderson v. Sanderson, ,36 

L. T. N. S. 36, (Ex. Ch.). L. T. N. S. 847. 

(r) Bradshaw v. Lane, and York. («<) Shallow v. Verden, 9 Ir. R. 

Ry. Co., L. R. 10 C. P. 189; 44 0. L, 160. 

L. J. C. P. 148. See remarks in {z) Bamett t\ Lucas, Ir. R. 0. 

Leggotti'. Gt. N. Ry. Co., 1 Q. B. L. 247. 

D. 604. (y) Osborne r. Gillett, L. R. 8 

(«) Pulling V. Gt. Eastern Ry. Exch. 88 ; 42 L. J. Ex. 63. 
Co., 9Q. B. D. 110. 
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and Pigott, B., Bramwell, B., dissenting) that the plea 
was a good answer, on the ground that the case of master 
and servant did not come within the statute, and that 
apart from the statute no action lay (z). This judgment 
does not seem to be altogether satisfactory. It seems to be 
the law that a master cannot recover for loss of services 
where the servant is killed, but only where he is disabled ; 
and, therefore, as far as the claim to damages for loss of 
services, it would seem (notwithstanding the powerful 
reasoning of Bramwell, B., and the admission of Pigott,' 
B., that the distinction is " shadowy ") that the law is that 
the master cannot recover. But in the above case there 
was also a claim for burial expenses of the daughter, and 
the plaintiff claimed for expenses for burying his daughter 
(not as his servant), and it does not clearly appear why 
the Court (not apparently upon the authority of Dalton 
V, S. E. By., supra, p. 254, as that case was not cited, but 
upon the ground that the death of the daughter was in- 
stantaneous) held he could not recover. The attention of 
the Court was not called to two American cases, viz.. 
Murphy v. New Haven Co. (a), and Whitford v, Panama 
By. Co. (6), where it has been pointed out that death is not 
absolutely instantaneous with the injury, and there must 
be a moment of time in which the deceased had a right of 
action which (by the statute) survives to the representative. 
In Massachusetts and Maine the Courts have held that 
there is no right to sue for an injury causing instant 
death ; but in Connecticut and other States, as we have 
seen, the contrary has been held, and Messrs. Shearman 
and Bedfield incline to the latter opinion. In the case of 
injury done to a servant, the master sues for the wrong 
done to himself, but in the case of a representative under 



(z) Osborne v. Gillett, 42 L. J. 30 Conn. 184. 
Ex. 53 ; L. R. 8 Exch. 88. (4) Whitford v. Panama Ry. Co., 

{a) Murphy r. New Haven Co., 23 N. Y. 486. 
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Lord CampbelFs Act the plaintiflf is suing for the injury 
done to the deceased and thereby causing loss to others. 

The damages must arise from the loss of a benefit 
derived from the relationship between the deceased and of 
the parties claiming compensation, not from a contract 
made between him and them (c). 

On the other hand, in reduction of damages, the benefit 
arising from a life insurance or insurance against accidents 
may be taken into account (d). 

The Employers Liability Act, 1880, ante, p. 89, applies 
to cases under Lord Campbell's Act. 

(c) Sykes v. N. E. Ry. Co., 44 B. & S. 403, note to Pym v, G. N. 
L. J. G. P. 191. Ky. Co., and see Bradbum t;. Q-. 

(rf) Hicks V. Newport Ry. Co., 4 W. Ry. Co., L. R. 10 Ex. 1. 



s. 
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DAMAGES. 



" It is not to be expected," said Mr. Justice Cresswell, 
" that a jury [in a case of tort] will measure their verdict 
80 nicely as in cases of contract " (a), and no doubt this 
applies to cases of negligence, and receives a constant 
illustration in the verdicts given by juries in actions 
arising out of railway accidents. 

In some cases the amount of damages will depend upon 
the character of the negligence, as for instance if it be of 
a reckless character (/>). And upon the other hand it 
should seem that the conduct of the plaintiflE (not amount- 
ing to contributory negligence so as to be an answer to 
the action), may be given in evidence in mitigation of 
damages (c). 

It is said that exemplary damages will not be allowed 
against a master for the negligence of his servants, how- 
ever gross, if he is personally free from fault, and has main- 
tained personal supervision over them {d)y but if a inan 



(a) Williams v. Currie, 1 C. B. 
848 ; Huckler. Money, 2 Wils. 205. 

{b) Emblem v. Myers, 6 H. & N. 
64 ; 30 L. J. Ex. 71 ; Bell r. Mid- 
land Ry. Co., 10 0. B. N. S. 287 ; 
30 L. J. C. P. 273 ; WaUace v. 
New York, 2 Hilt. 440 ; HeU r. 
Glanding, 42 Penn. St. 493 ; Thomas 
V, Harris, 27 L. J. Ex. 353. 

{e) Arden v. Goodacre, 11 C. B. 
371 ; Perkins v. Vaughan, 7 Sc. N. 
B. 886 ; Walton v. ChriBtie, 2 B. 



& P. 224 ; Linford r. Lake, 3 H. & 
N. 276 ; 27 L. J. Ex. 334 ; Raisin 
t'. Mitchell, 9 C. & P. 613 ; Atlanta 
Ry. Co. V. Wyly, 65 Ga. 120; 
Dush r. Fitzhugb, 2 Lea (Tenn.) 
307. So also the defendant may 
show that some of the injury done 
would have happened apart from 
his act. Workman v. G. N. Ry. 
Co., 32 L. J. Q. B. 279. 

{d) Morford r. Woodworth, 7 
Ind. 83 ; Shearman, s. 601. 
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employs a notoriously drunken driver {e) he is answerable 
for his negKgence. 

Eecovery of insurance money cannot be set up in miti- 
gation of damages for negligence (/). 

Where the plaintiff sued the owner of an omnibus for 
personal injuries, but had accepted a sum of money from 
the driyer awarded by a magistrate as compensation, it was 
held a good answer to the action, even though the sum was 
quite inadequate, and although the money was paid by the 
driver and not by the owner of the omnibus (</). So if a 
plaintiff obtains a judgment against a master or a servant, 
he cannot afterwards sue the other of them {h). 

If a chattel be lost or destroyed through the negligence 
of the defendant the measure of the damages is the value 
of the chattel, but if the chattel be only injured then the 
depreciation in its value is the true measure, with an extra 
allowance for the loss of the use of the chattel while it is 
being repaired or replaced. 

Thus in an action for injury to a horse the proper 
measure of damages is the keep of the horse, the farrier's 
bill, and the loss in the value of the horse (e), with some 
reasonable sum for any pecuniary los!i of the use of the 
horse while under treatment (y ), or for hiring another horse 
to do his duty (A;). 

We have seen antey pp. 1, 16, that a man is not respon- 
sible for all the consequences which follow upon his negli- 

{e) Frink v. Coe, 4 Greene (Iowa) beU's Act, see Ch. VII., p. 251. 



665. 

(/) Yates V. Whyte, 4 Bingf. N. 
C. 272 ; Bradbume v, G. W. Ry. 
Co., 44 L. J. Ex. 9. The insurer 
is entitled to his share of the 
damages recovered, Kandall v, 
Cockran, 1 Ves. Sen. 97 ; Mason 
t;. Sainsbury, 3 Doug. C4 ; Clark 
t;. Blything, 2 B. & C. 264. The 
benefit of an insurance to survivors 
may be set up under Lord Camp- 



(^) Wright V, London General 
Omnibus Co., 46 L. J. Q. B. 493. 

{h) Addison on Torts, 6th ed. p. 
102. 

(t) Hughes V. Quentin, 8 C. & P. 
703. 

{J) Watson r. Lisbon Bridge Co. , 
14 Maine, 201 ; Gillett t;. Western 
Ry. Co., 8 AUen, 660. 

{k) Johnson r. Holyoke, 105 
Mass. 80. 
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gent act, but only for those which might be reasonably 
expected to follow by a prudent man (/). So where a man 
on a coach, in a perilous position in consequence of a 
negligent act of the proprietor, jumped ofE and broke his 
leg, the coach proprietor was held liable (m). But where 
the plaintiff tried to shut a railway carriage-door when the 
train was in motion, it was held that the company were 
not liable for the consequences («), and in general damages 
are not recoverable where they are too remote (p). But all 
damages which under ordinary circumstances might be 
expected to result are recoverable (p). 

Where the negligence arises in the performance of a 
contract, the damages must be such as can reasonably be 
supposed to have been in the contemplation of both parties 
at the time they made the contract as the probable result 
of the breach of it{q). So where the defendant was a 
coUector of telegrams, and received one in cypher which 
was unintelligible to him from the plaintiffs, and he negli- 
gently omitted to send it, and so caused great loss to the 
plaintiffs, it was held that they could only recover nominal 
damages, because the defendant could not have contem- 
plated any loss as he did not know what the telegram was 
about (r) ; and where rags were sent by railway in a damp 
condition without any notice to the company of the fact, 
and it was proved that if delivered in their ordinary dry 
condition no harm would have happened, it was held that 
the company were not liable as the damage was not a 

(I) Greenland r. Chaplin, 5Exch. Chaplin, 6 Exch. 243. 
248 ; Cox v. Burbidge, 13 C. B. {qj Hadley v. Baxendale, 23 L. 

N. S. 430 ; 32 L. J. C. P. 89. J. Ex. 179 ; see the recent case of 

(m) Jones v. Boyce, 1 Stark. 493. Phillipps v. L. & S. W. Ry. Co. 

(«) Adams f. Lancashire & York- (injuries to railway passenger), 49 

shire Ry. Co., L. R. 4 C. P. 739. L. J. C. A. 233 ; L. R. 6 Q. B. D. 

(o) See Ch. I., aniey pp. 16, 16. 78. 

{p) Rigby V. Hewitt, 6 Exch. (r) Sanders v. Stuart, 45 L. J 

240 ; Workman r. G. N. Ry. Co., C. P. 682. 
32 L. J. Q. B. 79 ; Groenland v. 
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natural consequence of the delay in contemplation of the 
parties at the time of making the contract («). 

With respect to damages for personal injuries, the 
measure is loss of time, expense incurred, pain and suffer- 
ing (t), and permanent injury causing pecuniary loss, as to 
which, it is said, that the amount awarded must not be an 
equivalent for the loss but some reasonable sum (u). 

It is said that where it is impossible to estimate accurately 
the amount of damage done the defendant must suffer (v). 

If some damage must have happened to the plaintiff, 
irrespective of the defendant's act, that must be deducted 
from the whole amount of damage done, for the defendant 
is only liable for the consequences of his own act (x). 

The defendant cannot, as we have seen, escape liability 
by showing that the same damage would have happened 
without his act, if it is, in fact, his act which had done the 
damage; but if he can show that some of the damage 
which has happened was not done by him but entirely by 
something or somebody else beyond his control, the damage 
may be apportioned (y) — that is to say, that the defendlmt 
is only liable for the consequences of his own acts. 

In Smith v. Dobson (2) the plaintiff's barge, too heavily 
laden, was flooded first by a steamer called the Hamona, 
and then by the defendants', the Water Lily. The whole 
damage caused by the two steamers was £80. The jury 
foimd a verdict for £20, reducing the amount partly 
because of the plaintiff's negligence, and partly because of 



(«) Baldwin v. L. C. & D. Ry. 
Co., 9 Q. B. p. 682. 

(0 Blake r. Midland Ry. Co., 18 
Q. B. 93, at p. Ill, but this does 
not apply to cases under Lord 
Campbells Act. See the case, 
supra. For damages under that 
Act, see Ch. VII. 

(ti) Armsworth r. S. E. Ry. Co., 
11 Jur. 768 ; see Phillipps v, L. & 
S. W. Ry. Co., 8upra. 



{v) Leeds v. Amherst, 20 Beav. 
239. 

(:i;) Workman v. Great Northern 
Ry. Co., 32 L. J. Q. B. 279 ; see 
ante^ p. 260. 

(y) Nitro-Phosphate Co. v. Lon- 
don and St. Katheiine Docks, L. 
R. 9 Ch. D. 603 ; see also Smith v. 
Dobson, 3 M. & G. 69 ; Raisin v, 
MitoheU, 9 C. & P. 613. 

(a) Supra, 
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the Bamona's uegligeuoe. The Court upheld the yeidiet 
on application by the defendants to set it aside, and said 
the jury might be justified in reducing the damages. It 
does not appear what would have been the view of the 
Court if the plaintiff had moved for a new trial in order 
to increase the damages. It is pointed out in a note that 
the loss would not have happened from the swell caused 
by the Bamona alone, and, therefore, that vessel was not 
liable at all ; and that the jury having found that the 
Water lily was only liable for part of the damage, as the 
swell of the Bamona had helped to swamp the barge, the 
result was that the plaintiff could not recover an adequate 
indemnity for his loss. In the course of the argument 
in Thorogood v. Bryan (a), Cresswell, J., asked if two 
omnibuses were racing, and one of them ran over a man 
who was crossing a road, would he not have a remedy against 
either P It seems that the answer to that question might 
depend upon the circumstances. If the man would have 
escaped one omnibus and been uninjured, but the other 
onfiiibus ran over him as he was escaping from the first, 
then, I think, it is clear that either should be liable for the 
whole damage ; for if the first had not made the man 
run the other would not have knocked him down, and 
if the other had not been racing the man would have 
escaped. But, I think, if the first omnibus ran over the 
man, and the only way in which the act of the second 
contributed to the accident was by encouraging the other 
to race, it might be contended that this is too remotely 
connected with the injury. But, upon the other hand, 
if two persons agree together to do an act, the natural 
consequence of which may be to injure others, each would 
appear upon principle to be responsible for the acts of the 
other, which are done in carrying out the common design. 
Of course, if two men agree to commit a tort intentionally, 

(a) Thorogood v, Bryan, 8 C. B. 121. 
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as if two omnibus drivers agreed to run over a partioular 
man, that would be a oonspiraoy, but being an intentional 
act would not be negligence (b). 

Upon the principle that the defendant is only liable for 
the damages caused by his own acts, and not for those 
which are separable from them as being caused by the 
plaintifi or a third party, the defendant is not liable for 
subsequent damage which is caused by the plaintifF 
neglecting to avoid, as far as a reasonable man should do, 
the effects of the defendant's negligence (c). 

The plaintiff may recover in America, at all events, for 
damages caused by the defendant's negligence before the 
plaintiff by his own negligence increased the damage (d). 

Where the injury done to the plaintiff has necessitated 
expenses, and the plaintiff has become liable to some third 
party, he may recover damages to cover his liability {e). 

Formerly money paid to a physician was not recover- 
able, there being only a moral obligation to pay (/) ; but 
now, imder the 21 & 22 Vict. c. 90, s. 31, registered 
physicians may recover their fees unless the college has 
passed a bye-law to prevent them (g). 

The plaintiff is entitled to such prospective damages as 
will to a reasonable certainty arise (A), and the same has 
been held in respect of injury to real property (*). 

Where a plaintiff is disabled for life the measure of 



(b) Definition, atitef p. 1. 

{c) Seo Baldwin p. U. S. Tel. Co., 
46 N. T. 744, and the other oases 
cited in Shearman, s. 598, note (2). 

{d) Stebbins v. Central Vermont 
Ry. Co., 41 Amer. Rep. 855 (fire 
made by defendant, not put out by 
plaintiff. The facts of this case are 
not stated). 

(e) RandaU f^. Raper, 27 L. J. 
Q. B. 266 ; E. B. & E. 84 ; Spark 
V, Heslop, 28 L. J. Q. B. 197 ; 
Mason r. Barker, 1 C. & K. 100. 



(/) Dixon V, Bell, Starkie, 287. 

iff) Gibbon r. Budd, 32 L. J. Ex. 
182. 

(/<) Richardson v. MelHsh, 2 
Bing. 240; Ingram t'. Lawson, 8 
Sc. 471 ; Fetter r. Beal, 1 Lord 
Raym. 339 ; Goslin r. Cory, 8 Sc. 
N. R. 21 ; Gregory r. Williams, 
I C. & K. 668. 

(i) Lamb v. Walker, L. R. 3 Q. 
B. D. 389 ; Backhouse v. Bonomi, 
9 H. L. C. 503. 
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damages is not to be taken from the amount of an annuity 
which would replace the annual salary of the deceased, for 
it does not follow that he would have retained his situation 
for the whole of his life ; but a reasonable sum must be 
given (A). 

In the case of a railway accident, it was held that there 
was a contract to carry a man's wife safely, and that she 
being injured, and her husband sustaining by such breach 
of contract some pecuniary damage, his right of action 
survived to his executrix, who was the wife, and she could 
recover therefore for his loss by the injuries which she had 
sustained (/). 

In cases of injuries to property, the measure of damages 
is the cost of reinstating the property, if the plaintiff as 
a reasonable man would have reinstated the property ; 
but if not, then the depreciation in the value is the true 
measure (m). 

For damages in carriers' cases, see Chapter III. s. 9, 
p. 175, " Carriers "; and for damages under Lord Camp- 
bell's Act, see Chapter VII. p. 251, "Lord Campbell's 
Act;" and in shipping cases, see Chapter III. s. 16, 
p. 211. 

Joint tortfeasors may in general be sued jointly or 
separately (w), so if the co-proprietors of a coach intrust 
the driving to one of their number all will be responsible 
for his negligence (o) ; and if two omnibuses are racing, 
and one of them runs over a man, he may recover against 
either proprietor (p). 

{k) Rapson v. Cubitt, Car. & M. Co., 36 Barb. 644. 
64. (n) Addison on Torte, 6th ed., 

(/) Potter V. Metropolitan Ry. by L. W. Cave, Q.C. 
Co., 32 L. T. N. S. 36 (Ex. Ch.). (o) Moreton v. Hardem, 4 B. & 

(m) Shearman, s. 602 ; citing C. 223 ; but as to contribution, see 



McGuire v. Grant, 1 Dutch. 356 
Lukinf . Godsall, Peake's Add. 15 
Housee v. Hammond, 39 Barb. 89 
Terry v. New York, 8 Bosw. 404 
Whitbeck v. N. Y. Central Ry. 



Pearson v, Skelton, infra. 

{p) Thorogood v. Bryan, 8 0. B. 
121, per Cresswell, J., during argu- 
ment, supraj p. 262. 
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So if several persons are jointly bound to perfonn a 
duty, they are jointly and severally liable for omitting to 
perform it, or for performing it negligently {q). 

In trespass each tortfeasor is liable for the whole of the 
damages (r), and there can be no contribution; for if a 
plaintiff recovers judgment against two tortfeasors, and 
levies the whole damages upon one of them, he has no 
claim for a moiety from the other (s). 

So also in negligence, if two persons are engaged in 
doing a negligent act they may be sued jointly, and 
they are jointly and separately liable for the whole of the 
damages (/). 

It should be observed that the rule that one tortfeasor 
cannot recover contribution against another only applies 
where such tortfeasor knew that he was doing something 
illegal (u). 

So where a coach was driven negligently by the servant 
of the proprietors, and a person whose horse was injured 
brought an action against one proprietor and recovered, 
and that proprietor brought an action against one of his 
co-proprietors, it was held that the first proprietor was 
only a tortfeasor by inference of law, and therefore coiJd 
have recovered (x). 

So also the rule does not apply where one person has 
employed another to do an act not imlawful in itself, and 
has indemnified him (y) . 

(q) Ferguson v. Earl of Kinnoul, (u) Merreweather v. Nixan, 

9 CI. & F. 261. sup. ; Adamson v. Jervis,.4 Bing. 

(r) Hume v. Oldacre, 1 Stark. 72 ; Betts v. Gibbons, 2 A. & £. 

362. 67. 

(a) Merreweather v. Nixan, 8 T. {x) Pearson v. Skelton, 1 M. & 

R. 186. W. 604. There was a non-suit, 

(t) Gray v. Pullen, 6 B. & S. because being a partnership matter 

970 ; Steel v. Lester, L. R. 3 0. P. the remedy was in equity. 
D. 121 ; 47 L. J. C. P. 43. (y) Merreweather v, Nixan, »up 
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[See p. 8.] 



JUDGMENT 0/ Brett, M.R., in Heaven y. Pender. 

Brett, M.B. : In this case the plaintiff was a workman in 
the employ of Gray, a ship-painter. Gray entered into a contract 
with a shipowner, whose ship was in the defendant's dock, to 
paint the outside of the ship. The defendant, the dock- 
owner, supplied, under a contract with the shipowner, an 
ordinary stage, to be slung in the ordinary way outside the 
ship for the purpose of painting her. It must have been 
known to the defendant's servants, if they had considered the 
matter at all, that the sta^e would be put to immediate use, 
that it would not be used by the shipowner, but it would be 
used by such a person as the plaintifiP, a working ship-painter. 
The ropes by which the stage was slung, and which were 
supplied as part of the instrument by the defendant, had 
been scorched, and were unfit for use, and were supplied 
without a reasonably careful attention to their condition. 
When the plaintiff began to use the stage, the ropes broke, 
the stage fell, and the plaintiff was injured. The Divisional 
Court held that the plaintiff could not recover against the 
defendant. The plaintiff appealed. The action is in form 
and substance an action for negligence. That the stage was, 
through want of attention of the defendant's servants, sup- 
plied^ in a state unsafe for use is not denied. But want 
of attention, amounting to a want of ordinary care, is not 
a good cause of action, although injury ensue from such 
want, unless the person charged with such want of ordinary 
care had a duty to the person complaining to use ordinary 
care in respect of the matter called in question. Actionable 
negligence consists in the neglect of the use of ordinary care 
or skill towards a person to whom tlie defendant owes the 
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duty of obsenring ordinaiy care and skill, by which neglect 
the plaintiff, without contributory negligence on his part, has 
suffered injuiy to his person or property. The question in 
this case is whether the defendant owed such a duty to the 
plaintiff. 

If a i>er8on contracts with another to use ordinary care or 
skill towards him or his property, the obligation need not be 
considered in the light of a duty ; it is an obligation of con- 
tract. It is undoubted, however, that there may be the 
obligation of such a duty from one person to another, al- 
though there is no contract between them with regard to such 
duty. Two drivers meeting have no contract with each 
other, but under certain circumstances they have a reciprocal 
duty towards each other. So two ships navigating the sea. 
So a railway company which has contracted with one person 
to carry another has no contract with the person carried, but 
has a duty towards that person. 

So the owner or occupier of a house or land who permits a 
person or persons to come to his house or land has no contract 
with such person or persons, but has a duty towards him 
or them. It should be observed that the existence of a con- 
tract between two persons does not prevent the existence of 
the suggested duty between them also being raised by law, 
independently of the contract, by the facts with regard to 
which the contract is made, and to which it applies an exactly 
simUar but a contract duty. We have not in this case to con- 
sider the circumstances in which an implied contract may 
arise to use ordinary care and skill to avoid danger to the 
safety of person or property. We have not in this case to 
consider the question of a fraudulent misrepresentation 
express or implied, which is a well-recognized head of law. 

The questions which we have to solve in this case are, what 
is the proper definition of the relation of two persons, other 
than the relation established by contract or fraud, which 
imposes on the one of them a duty towards the other to 
observe, with regard to the person or property of such other, 
such ordinaiy care or skill as may be necessary to prevent 
injury to his person or property; and whether the present 
case falls within such definition. When two drivers or two 
ships are approaching each other, such a relation arises be- 
tween them when they are approaching each other in such 
a manner that, unless they use ordinary care and skill to 
avoid it, there will be danger of an injurious collision between 
them. This relation is established in such circumstances be- 
tween them, not only if it be proved that they actually know 
and think of this danger, but whether such proof be made or 
not. It is established, as it seems to me, because any one of 
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ordinary sense who did tliink would at once recognize that if 
he did not use ordinary care and skill under such circum- 
stances there would be such danger. 

And every one ought, by the universally-recognized rules of 
right and wrong, to think so much with regard to the safety 
of others who may be jeopardized by his conduct ; and if, 
being in such circumstances, he does not think, and in conse- 
quence neglects, or if he neglects to use ordinary care and 
skill, and injury ensue, the law, which takes cognizance of 
and enforces the rules of right and wrong, will force him to 
give an indemnity for the injury. In the case of a railway 
company carrying a passenger with whom it has not entered 
into the contract of carriage, the law implies the duty, 
because it must be obvious that unless ordinary care and skill 
be used the personal safety of the passenger must be endan- 
gered. With regard to the condition in which an owner or 
occupier leaves his house or property, other phraseology has 
been used which it is necessary to consider. 

If a man opens his shop or warehouse to customers it is 
said that he invites them to enter, and that this invitation 
raises the relation between them which imposes on the inviter 
the duty of using reasonable care so to keep house or ware- 
house that it not endanger the person or property of the 
person invited. This is, in a sense, an accurate phrase, and, as 
applied to the circumstances, a sufficiently accurate phrase. Yet 
it is not accurate if the word ** invitation " be used in its ordi- 
nary sense. By opening a shop you do not really invite — ^you 
do not ask A. B. to come in to buy ; you intimate to him that 
if it pleases him to come in he will find things which you are 
willing to sell. So in the case of shop, warehouse, road, or 
premises, the phrase has been used that if you permit a person 
to* enter them you impose on yourself a duty not to lay a trap 
for him. This, again, is, in a sense, a true statement of the 
duty arising from the relation constituted by the permission 
to enter. It is not a statement of what causes the relation 
which raises the duty. What causes the relation is the per- 
mission to enter and the entry. But it is not a strictly accu- 
rate statement of the duty. To lay a trapf means in language 
to do something with an intention. Yet it is clear that the 
duty extends to a danger the result of negligence without 
intention. And with regard to both these plurases, though 
each covers the circumstances to which it is particularly 
applied, yet it does not cover the other set of circumstances 
from which an exactly similar legal liability is inferred. It 
follows, as it seems to me, that there must be some larger 
proposition which involves and covers both sets of circum- 
stances. The logic of inductive reasoning requires that where 



270 APPENDIX A. 

two major propositionB lead to exactly similar miaor premisses 
there must be a more remote and larger premiss which em- 
braces both of the major propositions. That, in the present 
consideration, is, as it seems to me, the same proposition 
which will cover the similar legal liability inferred in the 
cases of collision and carriage. The proposition which these 
recognized cases suggest, and which is, therefore, to be 
deduced from them, is that whenever one person is by circum- 
stances placed in such a position with regard to another that 
eveiy one of ordinary sense who did think would at once 
recognize that, if he did not use ordinary care and skill in 
his own conduct with regard to those circumstances, he would 
cause danger of injury to the person or property of the other, 
a duty arises to use ordinary care and skill to avoid such 
danger. 

Without displacing the other propositions to which allusion 
has been made, as applicable to the particular circumstances 
in respect of which they have been enunciated, this proposition 
includes, I think, all the recognized cases of liability. It is 
the only proposition which covers them all. It may, therefore, 
safely be aifirmed to be a true proposition, imless some 
obvious case can be stated in which the liability must be ad- 
mitted to exist, and which yet is not within this proposition. 
There is no such ease. Let us apply this proposition to the 
case of one person supplying goods or machinery, or instru- 
ments or utensils, or the like, for the purpose of their being used 
by another person, but with whom there is no contract t6 supply. 
The proposition will stand thus : whenever one person supplies 
goods, or machinery, or the like, for the purpose of their 
being used by another person, under such circumstances that 
every one of ordinary sense would, if he thought, recognize at 
once that, unless he used ordinary care and skill with regard 
to the condition of the thing supplied or the mode of supply- 
ing it, there will be danger of injury to the person or property 
of him for whose use the thing is supplied, and who is to use 
it, a duty arises to use ordinary care and skill as to the condi- 
tion or manner of supplying such thing. And for a neglect 
of such ordinary c^re or skill whereby injury happens, a 
legal liability arises to be enforced by an action for negli- 
gence. This includes the case of goods, &c., supplied to be 
used immediately by a particular person or persons, or one of 
a class of persons, where it would be obvious to the person 
supplying, if he thought, that the goods would in all proba- 
bility be used at once by such persons before a reasonable 
opportunity for discovering any defect which might exist, and 
where the things supplied would be of such a nature that a 
neglect of ordinary care or skill as to its condition or the 
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manner of supplying it would probably cause danger to the 
person or property of the person for -whose use it was supplied, 
and who was about to use it. It would exclude a case in 
which the goods are supplied under circumstances in which it 
would be a chance by whom they would be used, or whether 
they would be used or not, or whether they would be used 
before there would probably be means of observing any 
defect, or where the goods would be of such a nature that a 
want of care or skill as to their condition or the manner of sup- 
plying them would not probably produce danger of injury to 
person or property. The cases of vendor and purchaser and 
lender and hirer under contract need not be considered, as the 
liability arises under the contract, and not merely as duty 
imposed by law, though it may not be useless to observe that 
it seems difficult to import the implied obligation into the 
contract, except in cases in which, if there were no contract be- 
tween the parties, the law would, according to the rule above- 
stated, imply the duty. 

Examining the rule which has been above enunciated with 
the cases which have been decided with regard to goods sup- 
plied for the purpose of being used by persons with whom 
there is no contract, the first case to be considered is inevitably 
Langridge v. Levy (2 M. & W. 519 ; 4 M. & W. 337). It is 
not an easy case to act upon. It is not — it cannot be — accu- 
rately reported ; the declaration is set out ; the evidence is 
assumed to be reported ; the questions left to the jury are 
stated. And then it is said that a motion was made to enter 
a nonsuit in pursuance of leave reserved on particulcur grounds. 
Those grounds do not raise the question of fraud at all, but 
only the remoteness. And although the question of fraud 
seems in a sense to have been left to the jury, yet no question 
was, according to the report, left to them as to whether the 
plaintiff acted on the faith of the fraudulent misrepresenta- 
tion, which is, nevertheless, a necessary question in a case of 
fraudulent misrepresentation. The report of the argxunent 
makes the object of the argument depend entirely upon an 
assumed motion to arrest the judgment, which raises always 
a discussion depending entirely on the form of the declaration, 
and the effect on it of a verdict, in respect of which it is 
assumed that all questions were left to the jury. If this was 
the point taken, the report of the evidence and of the questions 
left to the jury is idle. The case was decided on the ground 
of a fraudulent misrepresentation as stated in tlie declaration. 
It is inferred that the defendant intended the representation 
to be communicated to his son. Why he should have such an 
intention, in fact, seems difficult to understand. His imme- 
diate object must have been to induce the father to buy and 
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pay for the g^un. It must have been wholly indifferent to 
him whether, after the sale and payment, the gun would be 
used or not by the son. I cannot hesitate to say that, in my 
opinion, the case is a wholly unsatisfactory case to act on as 
an authority. But taking the case to be decided on the 
ground of a fraudulent misrepresentation made hypothetic 
cally to the son, and acted upon by him, such a decision upon 
such a ground in no way negatives the proposition that the 
action might have been supported on the ground of negligence 
without fraud. It seems to be a case which is within the pro- 
position enunciated in this judgment, and in which the action 
might have been supported without proof of actual fraud. 

And this seems to be the meaning of Cleasby, B., in the 
observations he made on Langridge v. Levy (2 M. & W. 519 ; 
4 M. & W. 337) in the case of George v, Skivington (Law 
Rep. 5 Ex. 1,5). In that case the proposition laid down in 
this judgment is clearly adopted. The ground of the decision 
is that the article was, to the knowledge of the defendant, 
supplied for the use of the wife, and for her immediate use. 
And certainly, if he, or anyone in his position, had thought at 
all, it must have been obvious that a want of ordinary care or 
skill in preparing the prescription sold would endanger the 
personal safety of his wife. 

In Corby v. Hill (4 C. B. (N. S.) 556 ; 27 L. J. C. P. (N. S.) 
318) it is stated by the Lord Chief Justice that an allurement 
was held out to the plaintiff. And Willes, J., stated that the 
defendant had no right to set a trap for the plaintiff. But in 
the form of declaration suggested by "Willes, J., on p. 567, 
there is no mention of allurement, or invitation, or trap. The 
facts suggested in that form are, " that the plaintiff had 
license on the road ; that he was in consequence accustomed 
and likely to pass along it ; that the defendant knew of that 
custom and probability; that the defendant negligently placed 
slates in such a manner as to be likely to prove dangerous to 
persons driving along the road; that the plaintiff drove along 
the road, being, by reason of the licence, lawfully on the 
road ; and that he was injured by the obstruction." It is 
impossible to state a case more exactly within the proposition 
laid down in this judgment. In Smith v. London and St. 
Katharine Docks Co. (Law Hep. 3 C. P. 326) the phrase is 
again used of invitation to the plaintiff by the defendants. 
Again, let it be observed that there is no objection to the 
phrase as applied to the case. But the real value of the 
phrase may not improperly be said to be, that invitation 
imports knowledge b}"^ the defendant of the probable use by 
the plaintiff of the article supplied, and therefore carries with 
it the relation between the parties which establishes the duty. 
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In Indermaur v. Dames (Law Rep. 1 C. P. 274 ; Law Rep. 2 
C. P. 311) reliance is again placed upon a supposed invitation 
of the plaintiff by the defendant. But, again, it is hardly 
possible to state facts which bring a case more completely 
within the definition of the present judgment. In Winter- 
bottom V. Wright (10 M. & W. 109) it was held that there 
was no duty cast upon the defendant with regard to the plain- 
tiff. The case was decided on what was equivalent to a 
general demurrer to the declaration. And the declaration 
does not seem to show that the defendant^ if he had thought 
about it, must have known, or ought to have known, that the 
coach would be necessarily or probably driven by the plaintiff, 
or by any class of which he could be said to be one, or that it 
would be so driven within any time which would make it 
probable that the defect would not be observed. The declara- 
tion relied too much on contracts entered into with other 
persons than the plaintiff. The facts alleged did not bring 
the case within the proposition herein enunciated. It was an 
attempt to establish a duty towards all the world. The case 
was decided on the ground of remoteness. And it is as to too 
great a remoteness that the observation of Lord Abinger is 
pointed when he says that the doctrine of Langridge v. Levy 
(2 M. & W. 519 ; 4 M. & W. 337) is not to be extended. 

In Francis v. Cockrell (Law Rep. 5 Q. B. 184, and p. 501) 
the decision is put by some of the judges on an implied contract 
between the plaintiff and the defendant. But Cleasby, B. 
(p. 515), puts it upon the duty raised by the knowledge of the 
defendant that the stand was to be used immediately by 
persons of whom the plaintiff was one. In other words, he 
acts upon the rule above laid down. 

In CoUis r. Selden (Law Rep. 3 C. P. 495) it was held that 
the declaration disclosed no duty. And, obviously, the decla- 
ration was toQ imcertain. There is nothing to show that the 
defendant knew more of the probability of the plaintiff rather 
than any other of the public being near the chandelier. There 
was nothing to show that the plaintiff was more likely to be 
in the public-house than any other member of the public. 
There was nothing to show how soon after the hanging of the 
chandelier anyone might be expected or permitted to enter the 
room in which it was. The facts stated do not bring it within 
the rule. 

There is an American case — Thomas and Wife (6 N. Y. 
397) — cited in Mr. Horace Smith's Treatise on the Law of 
Negligence (p. 88, n. (i)), which goes a very long way. I 
doubt whether it does not go too far. 

In Longmeid v. Holliday (6 Ex. 761 ; 20 Law J. (Ex.) 430) 
a lamp was sold to the plaintiff to be used by the wife. The 

s. T 
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ivaj were not satisfied that the defendant knew of the defect 
in ihe lamp. If he did, there was fraud ; if he did not, there 
seems to have been no evidence of negligence. If there was 
fraud, the case was more than T\dthin the rule ; if there was no 
fraud, the case was not brought by other circumstances within 
the rule. 

In Gautret v. Egerton (Law Eot). 2 0. P. 371, at p. 374) 
the declaration was held by Willes, J., to be bad on de- 
murrer, because it did not show that the defendant had any 
reason to suppose that persons going to the blocks would not 
have ample means of seeing the holes and cuttings relied on. 
He does not say that there must be fraud in order to sup- 
port the action. He says there must be something like fraud. 
He says : — " Every man is bound not wilfully to deceive 
others." And then, in the alternative, he says: — '' Or to do 
any act which may place them in danger ^ There seems to be 
no case in conflict with the rule above deduced from well- 
admitted cases. I am, therefore, of opinion that it is a good, 
safe, and just rule. 

I cannot conceive that if the facts were proved which would 
make out the proposition I have enunciated, the law can be 
that there would be no liability. Unless that be true the 
proposition must be true. If it be the rule the present case 
is clearly within it. This case is also, I agree, within that 
which seems to me to be a minor proposition — ^namely, the 
proposition which has been often acted upon — that there 
was, in a sense, an invitation of the plaintifE by the defendant 
to use the stage. This appeal must, in my opinion, be allowed, 
and judgment must be entered for the plaintifP. 
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[See p. 236.] 

[Shortly after the publication of the first edition of this 
book, Lord Bramwell was kind enough to send to the author 
the following manuscript observations, and to permit him to 
make what use he pleased of them. Every observation of the 
learned lord is most valuable and interesting ; and the author 
is very glad to bo able to add to the usefulness of his book 
by inserting the following powerful criticism of the case of 
Clayards v. DethickJ[ 

'^Itis said that Clayards v, Dethick (12 Q. B. 439) is an 
authority in favour of flie plaintiff. What principle that case 
affirmed I cannot tell. If the marginal note is a correct re- 

Sresentation of it, I dissent. It says : ' In an action for 
amage occasioned by the defendant's negligence, a material 
question is whether or not the plaintiff mignt have escaped 
the damage by ordinary care.' Certainly, for if he could, it 
would not have been occasioned by the defendant's negligence. 
* But the defendant is not excused merely because l£e plain- 
tiff knew that some danger existed through the defendant's 
neglect, and voluntarily incurred such danger.' In my opinion 
that is wrong. If it is understood as meaning that a man, 
knowing there is some danger, but reasonably believing that 
it is of smaller amount than it really is, voluntarily incurs it, it 
may be right. But to say that a man knowing of a danger 
and its amount voluntarily incurring it and receiving damage 
can maintain an action for that damage against the person 
who created the danger is contrary to all principle. The 
sufferer is a volunteer ; he brings the mischief on himself 
voluntarily. I will now proceed respectfully to examine 
what the judges said in that case. Lord Denman is reported 
to have left to the jury whether the defendants had been 
guilty of culpable negligence. 

t2 
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•'What * culpable' means there I know not, nor why 
* negligence.' For what was done was done wilfully. But 
I assume the meaning is whether fencing the trench was a 
reasonable precaution which the defendant should have taken, 
or to that effect. He then says * that if the plaintiff had in- 
curred evidently great danger, that was a rashness which 
would excuse the defendant, hut it could not be his 
duty to refrain from coming out because the defendant had 
made the passage in some degree dangerous.' Now, with aU 
submission, what is the meaning of this * duty' ? Duty to 
whom ? He could have or owe such a duty to no one, not even 
if there was * evidently great danger.' Except, indeed, someone 
had been at work at the trench whose saf efy would have been 
endangered by his (the plaintiff's) passing. Then he adds * that 
the defendants were not entitled to keep the occupiers in a state 
of siege' (meaning, I suppose, 'besieged'). No ; and, if they 
did so unlawfully, they subjected themselves to an action. But 
it is a very different thing to say that a person might voluntarily 
run a risk to get out of the state of siege, and then maintain 
an action, not for the damage occasioned by the state of siege, 
but by his own act, because he did not like that state. 

** ^d his lordship goes on to say, * though if the plaintiff 
had persisted in running upon a great and obvious danger 
his action could not be maintained.' By implication he says 
that it could if the danger was small, so that the less mis- 
chievous the defendant's conduct, the more would he be liable. 
In my judgment, with all respect, this can only be right if 
the word ' obvious ' is taken to show, that if the danger was 
not obvious — was greater than appeared — then the defendant 
might be liable. His lordship is reported to have said during 
the argument, * I thought the plaintiff might be justified in 
incurring a moderate danger.' * Justified ' ! Yes, to himself, 
to use a common expression, to an employer, if he had one, and 
in the eyes of prudent persons ; but how does that entitle him 
to recover for a damage he has caused to himself? Mr. 
Justice Patteson asked : * Suppose the horse had been 
coming home, must he have been kept out of the stable tiU 
the entrance was safe ? ' I say yes. It is admitted he must 
have been if there was * evidently great danger.' Why not, 
if there was any? His lordship says *that the question 
arises on the declaration, because it is there said that the 
defendants made the trench and laid the rubbish, and that 
by means of the premises the plaintiff's horse was killed ; ' 
and, after showing that the defendant had acted unlawfully, 
he says, 'Whether the plaintiff contributed to the mischief 
that happened by want of ordinary caution is a question of 
degree. If the danger was so great that no sensible man 
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would have incurred it, the verdict must be for the defen- 
dants.' But no danger ever was so g^eat that no sensible 
man would incur it. Men lead forlorn hopes sensibly and 
reasonably. And no danger ever was so small but what a 
sensible man might refuse to incur it, e.y., when there is 
nothing to get by so doing. It may be said that the learned 
judge must be imderstood to mean sensible with reference to 
the gain in view. Which would come to this, that if the 
horse was an old screw and there was a £1 fare to be earned, 
the sensible man might do it ; but if the horse was valuable 
and only Is. fare to be earned, the sensible man would not. So 
that he would not recover if the horse was valuable, and would 
if he was not. I hope I shall not be suspected of wanting in 
respeqt for Mr. Justice Patteson, which it would grieve me to 
fail in for that well-remembered and venerated judge, but it is 
necessary to criticise his reasoning to see if he has made out 
the proposition that * by means of the premises ' — viz., what 
the defendant did — the horse was killed. I think not, unless, 
as I have before said, it is taken that the danger was not 
obvious; and his lordship himself says at the end of his 
judgment, * The question was whether the danger was so 
obvious that the plaintiff could not with common prudence 
make the attempt.' Mr. Justice Coleridge says, in like 
way, that ' the question is whether the injury to the plaintiff 
may legally be deemed the consequence of it' — i.e., defen- 
dant's wrongful act — and puts forth the same fallacious 
reasoning, imless understood with reference to the danger 
being obvious — ^viz., * whether the plaintiff acted as a man of 
ordinary prudence, and that the plaintiff was not bound to 
abstain from pursuing his livelihood because there was some 
danger.' I repeat, to whom could he be bound? Mr. Justice 
Wightman also says, ' The words " by means of the premises " 
raise the whole question.' And he seems to put the case on 
whether the plaintiff knew of the danger — whether it was 

* obvious ' to him. For, he says, the state of things had 
been altered since the plaintiff had passed in safety, and there 
was a contradiction as to whether he had been warned of this, 
and he adds, *If it had appeared that the plaintiff, in 
defiance of warning, would persevere in the attempt to pass, 
I cannot suppose that the jury would have found a verdict in 
his favour.' It seems to me, therefore, that the judgment i^ 
founded on the plaintiff' not knowing of the danger. And 
perhaps if he did not, he would be entitled to recover. In the 
case we have to decide, the plaintiff did know of it. Lord 
Denman in his judgment repeats what I cannot help thinking' 
is wrong, unless understood in a particular way. He says, 

* I told the jury that the plaintiff was not bound to keep his 
horse back unless the danger was imminent.' 
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''Clajards v, DeUiick, however, may have been lightlj 
decided, though, there are some queBtionable dicta in it. And 
it is said that it has been recogmsed and adopted in Thompson 
V. N. E. Co. (2 B. & S. 106). So it has, but only on the 
ground on which I say it can be supported — yiz,, that the 
danger was not known to the sufferer or his agent. The 
Chief Justice says it is no answer to the claim, ' unless the 
circumstances were such that the attempt to navigate the 
ship under them was an act which no man of ordinary 
prudence would have committed.' ' And,' he says, * for the 
defendants to raise that issue would have been inconsistent 
with their case, that there was no negligence on their part.' 
Hill, J., says, ^ There was nothing in the evidence to show 
that the pilot had such knowledge as would have prevented a 
man of ordinaiy prudence from attempting to take the vessel 
out of the docks. The pilot had knowledge of the fact of the 
obstruction, but he had not knowledge that it made the navi- 
gation so highly dangerous as to render it inconsistent with 
common prudence to make the attempt' — that is, the pilot 
knew something, but not all. I agree with that. In the case 
before us the plaintiff knew all. Mr. Justice Blackburn also 
says, ' It might have been a question whether the pilot, with 
the knowledge he possessed, was guilty of such want of 
reasonable care in attempting to take the ship out, as that no 
prudent man would have so acted.' But he says it was not 
raised by the defendants. That is the ground on which the 
judgment was affirmed. 

** I need not say I entirely agree in that case and in its 
reasoning. It is true that the Chief Justice and Blackburn, 
J., cite Clayards v. Dethick with approval, but the reasoning 
they use is not that of that case. 1 cannot agree, then, that 
these cases are authorities for the plaintiff ; on the contrary, 
they arc against him. He knew the whole of the facts and 
the amount of risk he ran, and I do not say he did not act as 
a prudent man. It may have been, and probably was, worth 
his while to risk killing a cow in order to get the benefft of 
the market. 

'* Whatever may be the effect of these cases, I think "Wyatt 
V, Great Western (6 B. & S. 709), in which they were cited 
and commented on, is in point against the plaintiff. There 
the defendants' railway crossed a highway on a level, and they 
should have had a person to attend to tbe gates required by 
law to be put there. In this they failed. The plaintiff 
undertook to open them for himself and was injurea, and it 
was held he could not recover. It is plain to me iJiat the 
judges who decided for the defendants did so on the groimd 
that, though there was a breach of duty in the defendants 
which gave the means of the plaintiff getting injured, it did 
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not cause the injury — that the plaintiff was a volunteer and 
caused his own injury. Mr. Justice Blackburn, indeed, 
differed, and differed on the authority and reasoning of 
Clayards v. Dethick, with which reasoning I cannot agree, 
for the reasons I have given. In that case (Wyatt v. Great 
Western) it might equally have been contended that the 
plaintiff acted as a man of ordinary prudence. But Mr. Justice 
Orompton says, * Where any damage, &c., even none beyond 
delay, has arisen from a railway company not performing 
their duty, an action lies. But the plaintiff had no right to 
take on himseK the du1;y of opening and shutting these 

fates.' ' It appears to me the damage done here does not 
ow from the act of the defendants, but from the act of the 
plaintiff.' These cases are in a dilemma. Either there is 
danger or there is not. In the latter case the fault must bo 
with the sufferer. In the former case there is another 
dilenmia, either the danger is obvious or it is not. In the 
latter case the sufferer may well complain, in the former he 
is a volunteer and has no right to complain." 

Lord Justice Bramwell's proposition is that a man who 
knows of a danger and knows its amount and voluntarily 
incurs it cannot recover against the person who created the 
danger. I think this is true if the word voluntarily is taken 
in its full and literal sense. But I think if the person creat- 
ing the danger has placed the plaintiff in a dilemma, so that 
he mtMt either run a risk or lose his just rights or advantages, 
such person cannot be heard to say that the plaintiff is a 
volunteer. His lordship says, granted that the defendant 
had created a state of siege, the plaintiff ought to have 
stopped in the stables and brought an action for the damage 
occasioned by the state of siege, and not voluntarily run a 
risk. Now, no doubt he had no right, because he was in a 
state of siege, wilf uUy to drive at the obstacle and smash his 
carriage, but I think he had a right to run some risk in 
enf orcmg his rights^ and that the only test of what risk he 
may run is to say such risk as is reasonable under all the 
circumstances. 
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Accident, 

accident must be connected with defendant, 248 
res ipsa loquitur, 130, 245 — 250 
mere fact of accident no eyidence of negligence, 250 
culpa levissima amounts to casus, 12, note (c) 

Act of God, 18, 43, 156, 165 

extraordinary rainfall, 16, note {i) 

Acts 

of omission or commission [^ee Omission] 

Acts of IJarliament [^see Statutes] 

Action, 

penalty no bar to [^see Penalty] 

Administrative Acts [see Public Officers] 

Admiralty Court [_see Ships] 

Agent, 66 ^see Master and Servant, Direciors] 
solicitor liable for negligence of, 199 

Aggravation 

of injury by plaintiff's negligence, 239, 258, 261, 263 [see 
Damages] 

Agreements ^see Contract] 

Animals, 53 

fencing out cattle, 48 

railway companies, 50 

persons baving control to use ordinary care, 53 

** savage " animals at peril, 53 

scienter, 53 
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AmuLkLa — continued, 
trespass, 53 

small animals, cats^ &c., 54 
negligent control of ordinary animals, 54 
natural habits of animals, 54 
cattle in a street, 55 
infectious animals, 55 
dogs, 56, 138 

attacking cattle, 56, 57 
guasi savage or dangerous animals, 55, 136 
bulls or horses in a street, 137, 138 
runaway horse, 167 
monkey, 138 
fox, 138 
ox, 138 

Affobtionhent of Damages ^see Damages, Shifs] 

Assaults 

on guards of omnibuses or trains, 80, note (/) 

Attoenby [see Solicitoe] 

AurnoEiTY 

of agent, 66 

of servant, 77 ei seq. 

Baggage [_8ee Caeriees] 

♦ Bailee, 

bailee for hire, 25 

use of the thing bailed, 25 

gratuitous loan, 121, 123 

Bailmeitt [see Bailee] 

Bailor, 

gratuitous, 224 

Bankers 

to show more than ordinary care, 203 

only ordinary for things deposited with them, 203 

negligently refusing to cash cheque, 204 

paying forged cheques, 204 

contributory negligence, 204 

discounting bills, 204 

disclosing state of customer's account, 204 

as gratuitous depositaries, 223 
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Babbistee, 

solicitor taking opinion of, 202 

not liable for negligence, 206, note (y) 



Beasts [see Animals] 

Benefit, 

where statutory duty imposed, 9 

test, for whose benefit act was done, 10 

division of the Boman Law, 1 1 

mutual, 11, 25 

person invited upon premises, 36, 131, 132 

plaintiff must show that statutory duty was for his benefit, 

159 
of charter to corporations, 148 
invitation upon premises, for whose benefit, 131 
man using property for his own, 122, 129 
public benefit, 10, 121 

Bill of Exchange, 

banker discounting, 204 

Boreower, 

loan for benefit of, 224 

for benefit of lender, 121 . 

Bbtdoe, 

railings to bridges, 62 

railway bridge to be kept in repair, 62 

foot-bridge for crossing line l_see Level Crossing] 

Buildings, 

right of support for, 5, 26 

Bulls ^see Animals] 

BXTRDEN OF PrOOF [m^ EvIDENOE] 



Cabdrivers and Proprietors, 53, 62, 66 

Campbell's (Lord) Act, 

no action for causing death at common law, 251 

statute, 251 

decisions upon the statute, '25 3 — 257 
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Canals, 63, 134 

overflowing into mine, 150, note («) 

Cake, 

degree of [*w Okdinaby Gabe, More than Obdinaky 
Cabs, Less than Obdinabt Cabe] 

Cabelessmess [«ee Neouoexce] 

Cabbiage [^see Hailways, Cabbieb] 

Cabbiage of Goods ^see Cabbieb] 

Cabbieb, 

common carriers, insurers, 126, 165 

carriers of passengers, more than ordinary care, 127 

stage coaches, 127 

goods of peculiar character, negligence with respect to, 

165 
goods arrived at destination, 165 
railway companies common carriers, 166 
Carriers Act, 1 830 . . 1 66— 1 69 
tender of reasonable sum for carriage, 169 
liabilities varied by express contract, 170 
Eailway and Canal Traffic Act, 1854. .173, 174 
reasonable conditions, 170 — 173 
injury before special contract made, 174 
not liable even for gross negligence if statute not complied 

with, 174 
measure of damages, 175 
liability of railway company for loss of goods beyond its 

own line, 176, 178 
passengers' luggage, 176 

amount regulated by private Act, 177 

passenger cannot take luggage at his own risk, 177 

when passenger takes confrol carriers no longer 

insurers, 177 
carrier's liability extends to receiving and delivering, 

178 
as warehousemen of luggage liable for ordinary 

negligence, 178 
conditions of deposit, 179 
must be present to passenger's mind, 179 
carriers of passengers, 179 
not insurers, 179 
more than ordinary care, 180 
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.Carrier — con tin ued, 

carriers of passengers — continued. 

tort or contract, 180 — 183 

immaterial who paid the fare, 180, 183 

servant taking ticket, 180, 181 

passenger may agree to travel at his own risk, 183 

running powers, 184, 185 
use of premises, 185 

negligence if something unusual happens, 185, 186 

invitation upon premises, 187 
to use a bridge, 187 
to cross the line, 188 

construction of works so as to resist storms, 188 

coaches, invitation to enter, 189 

latent defects, 189 
use of trains and carriages, 189 

not pulling up at platform, 189 

test whether plaintiff misled or not, 190, 192 

thumb cases, 191 

platform to be reasonable length, 191 

plaintiff shutting door when train in motion, 191, 
192 

not whistling, 192 

Cart with Horse, 20 
Casus l_see Accident] 

Cattle [^see Animals"] 

Cause (Proximate) \_see Proximate Cause] 

Charters of Corporations, 64, 150 

Child, 

on railway line, no gate, injury not too remote, 19 
contributory negligence of, 242, 243 
recovering under Lord CampbelPs Act, 251 

Clerks [^see Public Officers] 

solicitor liable for negligence of, 1 99 

Client [^see Solicitor] 

Coaches, 128, 189, 246, note {d) (see Carrier] 

Coal Mines ^see Mines] 
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COLLABOBATEUB [see FeLLOW WoEKMAN, MaSTER AND Se»- 

vaht] 

(tolusiox; 

in ordinary life, 25, 28 

in cases of ships [see Ships] 

mere fact of, evidence of negligence, 246, note {d) 

Combustible Matebials [see Dangerous Things] 

Commission [see Omission] 

Commissioners, 

duties to cleanse rivers, &c., 154, note (t) 
liable for not putting flap in mouth of sewer, 157 
negligently-made sluices, plaintiff dammed them up, 
removed by third parties, 16, note (/) 

CoMMODATUM [see Borrower] 

Common Carrier [see Carrier] 

Company [see Corporations, Eailways, Directors] 

Concealed Danger [see Trap] 

Condition, 

reasonable, 171 
unreasonable, 172 

Contract, 

duties arising out of, 2, 7 
breach of duty to third person not privy to, 7 
coming on premises in pursuance of, invitation, 133 
railway passenger can sue in contract or tort, 180 et seq. 

Contractor, 

usual course of business to employ, 66 

presumption employed to do work in a reasonable manner, 

67 
owner interfering, liable, 67 
who is a, 84, 86 

employer of contractor not liable, 84 et seq, 
sub-contractor, 87 
owner of land responsible, 88 

no excuse for corporation that they employed, 149, 156 
can be recovered against if negligent, 158 
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CONTBIBTJTORY NEGLIGENCE, 

in cases against innkeepers, 194 

in cases against bankers, 204 

maxim non remota causa sed proximay 226 

legal meaning of, 226 

defendant could not avoid the efiPect of it, 227 

negligence of tliird parties, 228 

two propositions for defendant to prove, 231 

defendant doing an act, the consequences of which are 

beyond his control, 232 
merely not anticipating the defendant's negligence, 234 
presumption that defendant will act with ordinary care, 
235 
that plaintiff will do the same, 235 
plaintiff voluntarily incurring danger, 235 et seq, 
negligently incurring danger, 235 et seq, 
doing illegal act, 235 
choice of evils, 237 
no evidence to go to jury, nonsuit, 237 
question of fact for the jury, 237 
plaintiff's act aggravating damages — ^American law, 239, 

258, 261, 263 
defendant liable for whole damage, 239 
except where plaintiff's negligence is separable, 239 
contributory negb'gence of servant imdertaking risk, 239 
crossing railway line without looking, 240 
identification of plaintiff with person doing negligent act, 

241 
applied to children, 242 

under Employers' Liability Act [see Employers' Lia- 
bility Act] 

Control, 

identification of passenger with driver, 241 
of child with parent, &o., 242 
of animals, 53, 136 

defendant doing an act which puts affairs out of his 
control, 232 

Corporations, 

highway repairable by, 58, 59, 60 

to pursue best possible plan with respect to highway, 60 

to select competent persons, 60 

liable for negligence of persons authorised by them, 61 

bound to use more than ordinary care, 61, 62 

not performing statutory duties, 64 

duties voluntarily undertaken, 64 

not answerable for want of administrative ordinances, 65 
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CoBPOEATioNS — continued. 
notice of injury, 65 
ulira vires, 65 

performing statutory duties, 148 
bound to use best skill, 149 
no excuse, employed contractor, 149, 156 
must be a default in duty, 149, 154 
can be guilty of a tort, 149, 150 
imperative or discretionary duties, 150, 151, 152, 153 
corporation keeping streets in repair, 151 
keeping sewers open, 151 
level crossings, 151 
fencing footpath, 151 
corporations taking toll, 155 
not liable for inevitable injury, 155 
liable, although no profit made, 155, 156 
liable, if means of knowing of defect, 156 
no excuse that servants ordered to do a thing, 156 
or that contractor employed, 156 
accident or vis major, 156 
for whose acts corporation liable. 156, 157 
not liable for mere error of judgment of person employed 

by them, 157 
not liable for incidental negligence of contractor, 158 
can recover against contractor, 158 
plaintiff must show that statutory duty was for his benefit, 

159 
penalty does not bar action, 159 

Costs, 

action by solicitors for, 200 

Counsel l_see Barrister] 

Course of Employment, 77 \^see Master and Servant] 

Court and Jury, 

province of, 22, 245, 246 

Cows [^see Animals] 

Crassa Negligentia \_see Negligence] 

Crossing \_see Level Crossing] 

Culpa, Levis, Lata (Eoman law), 11, 12 
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Culpable Acts, 1 

Dahaoes, 

apportionment of, 21 

for negligence in carriage of goods, 175 

in carriage of passenger, whether tort or contract, 180 — 

183 
under Lord CampbelPs Act, 251 — 257 
in cases of tort, 258 
vindictive damages, 258 
mitigation of, from conduct of plaintiflF, 239, 258, 261, 

263 
master and servant, 258 
recovery of insurance money not set off, 259 
compensation by magistrate a good defence, 259 
measure of, where chattel lost or destroyed, 259 
defendant only responsible for what might reasonably 

happen, 259 
for negligence in performance of contract, 260 
for personal injuries, 261, 264 
prospective damages, 263 
for injuries to property, 264 
in actions against owners of ships, 211 

Dams, 44 

Dangeeous Things, 

liability to third party, however remote, upon sale of, 7, 

20, 21 
sparks from engines, 40, 41, 131 
poisonous trees, 43 
employment of contractor to do, 69 
more than ordinary care, 75 
property used so as to involve danger, 129 
goods, guns, fireworks, 129 
poisonous drugs, 139 
explosive materials, 139, 140 
dangerous instrument on highway, 140 
penalty and action, 140 

statutes relating to dangerous goods, 140, note {g) 
[^see Gas, Machh^ry] 

Dark, 

whethe^ dark or light at the time of accident, 190, 191 

Death [^see Campbell's Act, 251 et seq."] 

s, u 
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Dedication^ Gkatuitous, 
road to public, 224 

Defect, 

under Employers' Liability Act, 94 
extent, 27, 189 

Definition of Negligence, 1 

Degbees of Care [^see Obdinary Cabe, More than Obdinaby 
Cabe, Less than Obdinaby Cabe] 

Deltveby, 

after delivery at destination carrier liable for negligence, 

165 
under *B. 7 of Railway Act, 173 

Deposit, 

with bankers, 203 

gratuitous, 224 

of luggage, 178 [^see Cabbieb] 

DnJGENCB {_see Skill, Mobe than Obdinaby Cabe] 

Dibectobs of Public Companies, 159 

are agents and trustees of company, 159 
liability to strangers, 159 
should show more than ordinary care, 160 
how far liable for negligence, 160, 161 
liability of company to liquidator, 161 
liability for acts of co-directors, 161 — 164 
shareholder suing them for damages, 164 
misapplication of money by, 164 
omission to register shares, 164, 165 
liability of promoters, 165 

Discbetionary Duties, 64, 150 — 153 

Docks, 

dock owners to use ordinary care, 52 

more than ordinary care to ships or persons invited, 52, 

134 . 

statutory duties, more than ordinary care, 134 
immaterial whether bound to repair, 135 

whether deriving profit, 135 
duties of harbour masters, 135 

Doctobs \_see Physicians] 
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Dog, 64, 56, 138 

Isee Aiomal] • 

Dolus, 

importing intention, 12, note (e) 

Door 

of railway carriage, 191, 192 

Drains ^aee Sewers] 

Drawbridoes, 62 

Driving, 

a friend in a trap, 29 

rule of the road, 29 

ordinary care, 29 

foot passengers to look out, 29, 240 

on wrong side, presumption, 240 

more than ordinary care, 29 

stage coach upset, 246, note (d) 

racing with rival omnibus, 80, notes (d), (/), 262 

servant driving on master's employment, 78, note (y) 

runaway horse, 167 

Duty, 

definition of, 1 

negligence only, where breach of, 2 

duty may arise out of contract, 2, 6 

breach of, to third person not privy to contract, 7 

how duties arise, 6 

discretionary duties of corporations, 64 

imposed by statute more strictly construed, 9, 126 

personal, cannot be delegated, 86, 122, 129 

imperative or discretionary duty on corporations, 150 — 153 



Employers' Liability Act, 1880 
general law, 89 
contracting out of the Act, 89 
effect of the Act, 90 

who are "workmen," 91, 93, notes (y), (2) 
s. 1..92 
"defect," 94 

"superintendence," 96, 97 
"machinery," 96 
"manual labour," 97 

v2 
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Ekplotebb* Liabiutt Act — continued. 
conforming to orders, 98 
not giving notice, 98, 99 
rules, 98 

person having charge of train, &c., 99 
contributory negligence, 100 
B. 2 (exceptions), 100 
B. 3 (amount recoverable), 101 
B. 4 (notice), 101 
notice of injurj, 102, 103, 104 
B. 6 (deductions), 105 
B. 6 f county court), 106 
B. 7 (serving of notice), 107 
serving of notice, defect in notice, 108 
B. 8 (interpretation), 108 

Employment, 
course of, 77 
common, 72 
laee Masteb and Sebvant] 

Equal Bights, 1, 3, 4, 5, 30, 44 

Escape, 

liability of sherifE for, 210, note (^) 

Evidence, 

what to go to jury, 22, 245, 246 
burden of proof, 213, 214, 227, 231 
of general skiU of physician, 197 

Exact Diligence \_8ee More than Obdinary Caeb] 

Excavations, 5, 39 

Exhibition, 

stand for viewing, 122 

Explosive Substances {_8ee Dangebotts Things] 



Factobies and Wobkshops, 143 — 148. 

Fellow Sebvant, 72 

[^see Masteb and Sebvant, Employebs' Liability Act] 
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Fenoes, 

fencing out cattloi 48 

Fine Isee Penalty] 

Fire, 40, 131 

cut grass on railway bank, fire spread, 17, note (m) 

Fire Abms, 139 

[^see Dangeeotjs Goods, Explosive Substances] 

Fireworks [wc Dangerous (Joods], 139 

Flood, 

extraordinary, 17, note (m) 
rainfall, 16, note (i) 

Foot Passengers [^see Driving] 

Foreman [^see Master and Servant] 

Forgery, 

bankers to detect [^see Bankers] 

Fowls, 

whether owner liable for trespass by, 54 

Fraudttlent Act, 
not negligent, 2 



Gas Companies, 141 

ought to use more than ordinary care, 141 
must exercise proper supervision over pipes, 141 
reasonable opportunity of knowing of defect, 142 

Gas Pipes, 16, note (0, 141, 142 

Gates [see Level Crossings, Fences] 

Gk)VERNMENT OFFICERS, 

not answerable for acts of fellow servants, 109 
acts of subordinates, 206 
servants, 207 

Gratuitous Acts, 11, note (y), 196, 199, 223 [^ec Volunteer] 
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Obo88 Neouqexos, 12, 160, 161y 196, 198 Isee Mobe than 
Obdinabt Cabe] 

Guest, 28 

[«e0 Host, Innxeepebs] 

GuNFOWDEB [«ee Explosive Substances] 

Guns [«ee Dangebous Goods] 

Haibwash Isee Dangebous Gt>ODB] 

Habboubs [^see Docks] 

Highways, 

person walking in street, barrel falling from crane, 30 

regulated by particular statutes, 57 

nuisance, 58 

non-repair, 58 

corporation to repair by statute, 58 

to protect persons using highway from danger, 59 
obstructions of, 59 
unreasonable user of, 59 

power to interfere to be strictly pursued, 59, 60 
lawful obstruction, negligence in, 60 

bound to guard against danger, 60 
owner of land adjoining highway to use care, 61 
bridges, 62 
cancus, 63 

HntE, 

master allowing servant to be hired, 84 
[^see Masteb and Sebvant] 
of chattels, 25, 74, 121, 122 

Hole [^see Excavations] 

HoBSE [«cc Animals, Dbiving] 
hire of, 122, 123 
carriage of, 172 

Host, 

to guest, ordinary c£u:e, 28 
trap, 29 

[^see Innejiepebs] 
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Hotel-keepers [^see Innkeepebs] 

Human Life, 

degree of care required with respect to, 139, 180 

Husband and Wife, 

loss of, under Lord Oampbeirs Act, 251 
damages under, 253 

Ice, 

horse slipped upon, remote, 17, note (wi) 

Identification, 

of passenger with driver, &c., 241 

Infants ^see Child] 

Injury, 

definition of, 1 

injury caused partly by defendant, partly by something 

else, 17, 21 
no defence that injury would have happened without 

defendant's act, 22 
causing death [^see Campbell's (Lobd) Act] 

Innkeepers, 

not insurers, 193 

bound to take more than ordinary care, 193 

act of God or Queen's enemies good defence, 193 

contributory negligence, 193 

liable for theft of servant, 193 

not for burglary or robbery, 193 

liable in absence of guest, 194 

protection of, by statute, 194 

Insurance, 10 

insurance money no set off against damages, 176 
in case of ships, 222 

Insurer, 10 

common carriers, 126, 165 

when not an insurer, 165 

passenger taking control of luggage, 177 

carriers of passengers not, 179 

innkeepers not, 193 ' 

physicians and surgeons not, 197 

owner of ship primd facte is an, 211 
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Inevitable Injubt r*^^ Act op God] 
corporation not liable for, 156 

Intentional Act, 
not negligence, 2 

Interference of Third Party [^see Third Party] 

Invitation, 

implied invitation to cross level crossing, open gates, 133 

upon promises, 36, 131, 132 

whether an invitation in fact, 132, 133 

shops, 132 

railways, 132, 133 

docks, 134 



Joint Tortfeasors, 264 

may be sued jointly or separately, 265 

Judges, 

irresponsible, 206, note (y) 

duty of, at trial as to nonsuit, 22, 245, 246 

Judicature Act, 
ships, 212 
trustees, 111 

Jury, 

what question to be left to, 22, 245, 246 



Knowledge, 

scienter, ferocious animals, 137 
notice of danger to corporation, 65 



Land, &c., Owners of, 
equal rights, 30, 31 
digging near edge of land, 31 

underground, 31, 33 
support of buildings, 32, 33 
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Laxd, &c., Owners of — continued, 

property used for own advantage, more than ordinary care, 

35 
invitation, 36 
nuisance, 36 

licensee, liability towards, 37 
trap, 38 
trespasser, 39 
spring guns, 39 
excavations, 39 
setting fire to premises, 40 
poisonous trees, 43 
dangerous substances, 43 
water, 43 

pipes, cisterns, &c., 46 
landlord and tenant, 47 
[see Landlord and Tenant] 
owners of cattle, 48 
fences, 48 
more tlian ordinary care, 128 

Property used in extraordinary manner, 129 
anger, 129 
grantee of a market, 130 
level crossings, 130, 133 
sparks from engines, 131 
invitation, 131—133 

Landlord and Tenant, 

landlord not liable for negligence of tenant, 47 

repairs, 48 

liability to guests of tenant, 48 

tenant's neglect to repair fences, 49 

Landlord of Inn [see Innkeepers] 

Latent Defect, 27, 189 

" Lawfttl," 

it shall be, 152 

Legal Duties, 1 

Lender [see Borrower — Hirer] 

Lessor and Lessee [see Landlord and Tenant] 
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Less tuak Okdina&y Caee, 11, 223 
gratuitous depositaries, 223 
bankers as gratuitous depositaries, 223 
gratuitous bailor, 224 
gratuitously dedicating a road, 224 
volunteer, 224, 225 
bare licensee, 224 
trespasser, 225 

doing a gratuitous service, 225 
gratuitouisly acting as solicitor, 225 

Letter Isee Hibeb of Chattels] 

Level C&ossiNas, 50, 151, 130, 133, 188, 240 

IJICEXSEE, 

liability of owner of premises towards, 28, 37, 224 

Life, Loss of ^see Campbell's Act] 

human, degree of care required with respect to, 139, 180- 
insurance money no set off against damages, 259 

Loan [^see Bokroweb] 

Locomotive [^see Sparks] 

LODOING-HOUSE KEEPER, 

liable only for ordinary negligence, 193 
Lord Campbell's Act l_8ee Campbell's (Lord) Act] 
LuGGAaE Isee Carrier] 

Machinery [_8ee Dangerous Goods] 

persons employing, bound to use more than ordinary care, 

142 
not bound to fence, as against licensee, sed quarey 143 
negligent fencing misleading plaintiff, 143 
statutes with respect to, 143 — 148 

Magistrates [«ee Public Officers] 

Mail Coach ^see Carrier] 

Mandatory, 11, note (y), 123 
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Man-traps, 39 



Manual Labour, 

under Employers' Liability Act, 97 

Market, 

grantee to keep it in fit state, 130 

Master and Servant, 

relation of master and servant, 66, 84 

1. Breadi of duty to servants, 67 

personal negligence of master, 67 

negligence by representative or colleague, 67 

binng incompetent servants, 67 

providing proper materials, 67 

no warranty, 68 

giving proper orders, 68 

notice of extraordinary risks, 69 

rules for safe management, 69 

implied risks of service, 69, 239 

only applies to such dangers as the servant is aware 

of, 69 
renewed service, after notice of danger, 69, 70 
no defence other servant negligent if master's act 

theoause, 72 
fellow-servant, common employment, 72 
fellow-servants, who are, 73, note {e) 
volunteer, 74 

servants of different masters, 74 
who is a ** superintendent," 75 
" coUaborateur," 75 
"foreman," 75 
''manager," 75 
common employment, 75 

what is, 75, note (w) 

2. Breach of duty to others, 77 

master responsible for his own negligence, 77 

or that of his servant, 77 
servant pursuing master's employment, 77 
what acts are in the course of employment, 78 
where act within scope of employment, but done for 

private purpose, 79 
no defence that servant acted contrary to orders, 79, 80 

nor illegally, 80 
wanton act a defence, 80, 81 
intentional act, 81 

course of employment, what is, 81, 82 
whether servant still in service, 82 
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Master and SERyxsr-^continued. 

2. Breach of duty to others — continued. 
under-servants, 82 

owner of "pro f erty primd facie liable, 83 
who is the mast^, 83 
serrant hired by another, 84 
relation of master and servant must exist, 84 
contractors, 84 

master interfering with work done by contractor, 85 
personal duties, 85, 86, 87 
implied promise that things are safe, employer 

liable, 86 
" contractor," who is a, 86 
paid by day or job, 86 
liable to dismissal, 86 
employer of contractor not liable, 86, 87, 158 
liable in some cases, 88, 149, 156 
sub-contractor, 87 
owner responsible for wrongful acts ordered by him 

to be done, 87, 89 
gOTomment servants not responsible for negligence 

of others in the same employment, 89 
{^See Employebs' Liability Act, Seevants] 

Master of Ship [see Ships] 

Materials, Ezplobtve [see Explosive Sttbstances] 

Measure of Daicages [see Damages] 
Medical Men [see FHTsiciAirs] 
Msrchant Shippikg Act [see Ships] 

Mines, 

regulations relating to, 145, and note (c) 

MnnsTERiAL Ditties of Public Officers [see Public Officers] 
Mischief, Wanton [see Wanton Act] 

Misleading, 

plaintiff into feeling of securiiy, 38, 123, 187, 190, 240 
negligent fencing of machinery, 143 
stopping of train at platform, 190 
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MoBE THAN Obdinabt Gake, 10, 24 

persons professing skill, 25, 121, 123 

for benefit of penormer, 121, 122 

gratuitous loan in case of bailee, 121 

owner using property for his own advantage, 122 

public stands, &c., danger, 122 

benefit of owner, 122 

invitation, 123 

no defence, contractor, 122, 125 
volunteer, 123 
mandatory, 123 
skiU, 123 

list of persons undertaking to use skill, 124 
persons doing dangerous things, 125 
performing statutory duties, 125 
carriers, 126, 127 

Municipal Ooepoeations l_see Corporations] 
Mtjtval Benefit ^see Benefit] 



Navigable Etveb, 
ships upon, 215 

Negligence, 

definition of, 1, 6 

negligence only where breach of duty, 2 

** sli^t," ** ordinary,'* and " gross," 12 

duties requiring ordinary care, 24 — 120 

more than ordinary care, 121 — 222 
less than ordinary care, 223 — 225 

contributory negligence \_see that Title'] 

act of God a good defence, 18, 43, 156, 165 

by owners of real property, 30 — 51, 128 — 133 
of docks, &c., 52, 134—136 
of animals, 53—57, 136—139 
of highways, 57 — 63 

by corporations, 64, 65, 148 — 159 

by masters, 66 — 108 

by servants, 109, 110 

by public officers, 110, 205—211 

by trustees, 111—120 

by owners of dangerous goods, 139, 140 

by gas companies, 141, 142 

by persons employing machinery, 142—148 
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Nbouoexce — continued, 
by directors, 159^165 
by carriers, 165 — 192 
by innkeepers, 193, 194 
by physicians, &c., 195 — 198 
by solicitors, 198—203 . 
by bankers, &c., 203, 204 
by stockbrokers, 205 
by owners of ships, 211—222 
presumptions of negligence, 245 — ^250 

res ipsa loquitur, 245 et seq, 
causing death, 251 — 257 
damages for, 258—265 

^09-FEA8AVCE ^see Omissiox] 

Noir-sriT, 

when judge may direct, 22, 245, 246 

NoTABT \_see Public Officers] 

NoncE [see KirowiiEDOE], 

under Employers' Liability Act, 98, 99, 101—104 

NiTiSAKCB, 36, 39, 58, 59 



Obsteuction, 

of highways [see Higetwats] 
of canals, do^s, &c., 63, 134 
of rivers [see Watee] 

Occupiers of Laio), &c. [see Lakd] 

Officers, Public [see Public Officers] 

Omission or Commissiox, 
acts of, 39 

Omnibuses, 

racing, 80, notes (c?) and (/) 

assamts on guards of, 79, note (5), 80, note (/) 

Onus [see Evidence, Burden of Proof] 
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Ordinary Care, 

"ordinary" and "reasonable," 128 

neglect of duties requiring, 24 

mutual benefit, 25 

employment of services for reward, 25 

bailee for bire, 25 

skilled labour, 25 et seq. 

Ordinary Neouoence, 12 [see Ordinary Oare] 

Owner [see Land, Ships, Animals] 



Parent [see Child] 

Partner, 

solicitor liable for negligence of, 199 

Passenger [see Carrier, Eailway, Ships] 

Passengers' Luggaqe [see Carrier] 

Patent Agent, 

negligence by, 203 

Penalty, 

imposed by statute no bar to action, 140, 149 

Peril, 

bound to keep certain things at a man's peril, 10 

fire, 40 

poisonous trees, 43 

dangerous substance, 43 

water, 43 

act of God, 43 

savage animals, 53 

Perishable Goods, 

carrier liable for negligence with respect to, 165 
Carriers Act, 166 et seq. 

Permission [see Licensee] 

Physicians, &c., 

more than ordinary care required from, 195 
can sue for fees, 195, 196, 263 
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PHTSICLiy f — con timutd. 

acting gratuitoufilT, 196 
"grabs'' negligeniv, 196 
nul an insurer, 197 
unquali^ed person. 197 
cannot desert a case, 197 
evidence of general skill, 198 

Piers T_9ee Docks] 

FnjEs IS BivzB, 47, note [o) 

Toot 7 see Ships] 

PttFAT.T,s jee Tbaf, Excatatiox] 

FukiPOBM [see Bailwat, Gabbier] 

PoiBoire [see DAxoERors Thihgs] 

Poshcabter-Oeseral [see Pubuc Officers] 



inyitation to come upon [see Inyitatiok] 

PRSSUMPTIOirS of NsGLIGESCEy 

that defendant wiU act with ordinary care, 235, 245 
that plaintiff will act with ordinary care, 235, 245 
res ipsa loquitur, 245 — 250 

change of course of action presumes negligence, 246 

unusual occurrence, 247 

things left to get out of order, 247 

accident must be connected with defendant, 248 

if doubtful whether plaintiff is negligent, maxim 

does not apply, 249 
driving on wrong side, when a presumption, 249 
mere fact of accident, 250 

FrihA Facie Eyidenge [see Presumption] 
Pedtcipal [see Agent] 

Privity of Contract [see Contract] 

Profession of Skill [see Skill] 

[see Physicians, Solicitors; Barristers] 



r 
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Pbomotees of Companies, 
liable for negligence, 165 

Property, 

owners of real, 30— -51, 128—183 

Proximate Cause, 

definition of negligence *' proximately,", 1, 3, 16-^23 

intervention of third parties, 17, 18, 21 

intervention of other causes, 17 

most efficient cause, 18, 19 

[see CoNTRiBXTTORY Negliqenoe, Damages] 

PdBLio Companies [see Direotors] 

Public Highway [see Highways] 

Public Officers, 

sheriff only to exercise ordinary care in respect of goods 
seized by him towards owner of goods, 110 

sheriff to exercise more than ordinary care towards per- 
son who employs him, 110 

discharging ministerial duties, 205 

partly judicial, 205, 206 

bound to be skilful, 206 

to select good subordinates, 206 

government officers not responsible for subordinates, 207 

commissioners not government officers, 207 

cannot intrust duty to another, 207 

must be proved upon whom the duty rests, 208 

officers 01 courts of justice, notaries, sheriffs, &c., 208 

Public Place [see Eace Stand] 

Race Stand, 122 

Racing [see Omnibus] 

Railway [see Cairrier] 

level crossings, 50, 130, 133, 151, 188, 240 

fences, 50 

sparks, 40, 41, 131 

invitation upon premises, 132, 133 

railway compames common carriers, 165 

Carriers Act, 1830. .166— 169 

express contracts, 170 

S. X 
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'Railway — continued. 

Bailwav and Canal Traffic Act, 17a, 174 
injuiy before special contract made, 174 
not liable even lor gross negligence if statute not complied 

with, 174 
passengers' luggage, 176 
passengers, 179 
use of premises, 185 
use of trains and carriages, 189 

Bailwat Companies {^see Cobporatioxs] 

Railway Fences [see Fences] 

Rain, 

extraordinary [«ee Act of GK>d] 

Real Pbopebty {_8ee Property] 

Reasonable Care [see Ordinary Care] 

Reasonable Condition, 171 

Reasonable Expectation, 

of servant that risk will be altered, 68, 69 

Reasonable Fulfilment of Duty, 27, 123, 124, 195, 199 

Reasonable Precautions 

in dealing with dangerous things, 139, 141 

Reasonable Risk, 235, 236 

Reasonably Careful Man, 1, 16, 235 
Reckless Act [see Wanton Act] 

Remote Cause [see Proximate Cause] 

Remoteness of Damage [see Damage] 

Repairs [see Fences] 

of sixeets by corporation, 151 

things getting out of repair, negligence, 247 

railway bridges to be kept in repair, 62 



INDEX. 307 

Bes ipaA LOQXTiTUBi 130, 245 — 250 

change of course of action presumes negligence, 246 

unusual occurrence, 247 

things left to get out of order, 247 

accident must oe connected with defendant, 248 

if doubtful whether plaintiff is negligent, maxim does not 

apply, 249 
driving on wrong side of road, 249 
mere mot of accident no evidence of negligence, 250 

Eesfondeat SxTPEiiioB [^see Masteb and Servant] 

EiDiNG [_8ee DrivingJ 

Eights ^see Equal Eights] 

EiPAEiAN Owners [^see Watercourses] 

ElSKS, 

running reasonable, 235 et seq, 
of service, 68, 69, 239 

ErvER, 

ships upon navigable, 215 [see Water] 

EoADS [see Highways] 
EoMAN Law, 11 

" EULB OF THE EoAD," 29, 249 

Sailing Vessels [see Ships] 

Scienter [see Knowledge] 

Scope of Authority [see Authority] 

Servant [see Master and Servant] 
duties of servants, 109 
no action against feUow servant, 109 
servant hiring labourers, 110 

Service, 

risk incident to, 68, 69, 239 

x2 
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fltof^ped vp^ 150, Aote [s) 

oarpoEKtioa mnnin^ dnuns into main, 151 

onniTnifffaopen not patdiigfl^ inmouth. of eewer, 157, 158 



8&KSD>F, 

as icepcilft ofvner of goodsy 110, 209 

aa J B Bp ec lB peraon employing hhn, 110, 209 

his dutifis ministenal, 209 

vlial is negHgenee in a, 210 

r o i pan fa hU ^ for acte ol his servant, 210 

not for act of his predeoesBor, 210 

nominal damages, 211 



Ships, 

drifted against pier wall, remote, 17, note (m) 
owners of, ccRmnoiL eaniers, 211 
nnse a wor t hy ships, 211 



uumsswuKuijr Mii|iri, 211 

nlfis of navigation, 212, 215 

damages in eases of minision, 212 

bmdoi of proof, 213 

moielj of damages recoYerahle, 214 

pr e sum ption if ship does not render assistance, 215 

ship i^on a highway, 215 

evidfiBboe of ne^^igenoe, 216 

inevitable accident, 217 

employment of plot, 218 

ship employing tog, 219 

measure of damages in general, 221 

no reduction on aoooont of insmanoe, 222 

Shops, 

invitation to customer, 132 

Skill [see Mobs thait Oshtsaby Cabs], 195 et seq. 
dolled labour, 24 et eeq. 

Slight Neglioengb [see Mobe thak Obdinaby Cabb] 

SpucrroBS, 

bound to take more than ordinaiy care, 198 
"gross" negligence, 198 

liable for negligence of agent, partner, or derk, 199 
obligation towcmis client, not towards stranger, 199 
gratoitous services, 199 
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SoLicrroBS — continued. 

bound to continue case, 199 

power to oompromise, 200 

action for costs, 200 

not liable for error in judgment, 201 

advice of counsel, 202 

patent agent to show skiU, 203 

Spabks, 40, 131 

Special Contract ^see Caerier] 

Special Damage [see DamaoesJ 

Spring Guns, 39 

Sqtjib, 

thrown from one to another, remoteness, 15, note (y) 

Stage Coaches [see Carrier] 

Stand [see Eaoe Stand] 
Station [see Kailway] 

Statutes, 

highways regulated by particular, 68 
relating to dangerous goods, 140 
relating to maobinery, 143 — 148 
protectmg innkeepers, 194 
allowing physicians to sue, 196 
Solicitors Acts, 202, 203 
unseaworthy ships, 211 
Carriers Act, 166 
Eailway Act, 173 
mines regulations, 145 
merchant shipping, 212, 215 
Judicature Act, 111, 212 
Lord Campbell's Act, 261 

Statutory DtrrrEs, 

more strictly construed, 9, 126 

corporations performing, 148 

interpretation of statute, 161 e^ seq.^ 

plaintiff must show duty was for his benefit, 159 

m juries must be such as the statute contemplated, 159 
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6TSAMB0AT [m0 ShIPS] 



sparks from, 40, 131 



tiN • roj *A 



to show more than ordinaiy care, 205 
8tobm8 [fee Act of God] 
8trahgkb8 [j$ee Licxhbee, Tbe8PAS8Eb1 
Stbsbts [tee Hiohwats] 
8uB-OoHTEAcroB [tee Costbactob] 

SUPBRIHTKNDEHTS, 

not fellow aerrants, 72, 96, 97 
SuFFOBT, 5, 25, 26 
SvBOEOvs [see Phtbiciaks] 

TSLEOBLAPH COMPAHIBS, 207, noto (b) 

Tenaht [see Lahdlobi) Aim Tenast] 

Thibd Pabtebs, 

not priiy to contract, liability for injuiy to, 7, 8, 21 
intenrening between cause and injniy, 17, 18, 228 
contributor negligence of third parties, 228 

Thxtmb, 

crashed in railway carriage, 191 

TiGKBT, BaILWAY, 

contract by, 180 
conditions upon, 180, 181 

Tolls [see Docks] 

TOET, 

corporations can be goiliy of, 149, 150 

railway passengers can sue in tort or contract, 180 — 183 

ToRTi'SAsoBS [see Joint Tobtfeasobs] 
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TowiNQ Path, 63 

T&AFFio AoT {_Bee Statutes, Oarbibb] 

Train [see Eailways] 

wniat is, under Imiployers' Liability Act, 99 

Trap [see Misleading], 38 

host to give notice to guest of, 28 

Traps [see Spring Guns] 

Trees, Poisonous [see Dangerous Things] 

Trespasser, 39, 225 

Trustees, 111 

jurisdiction of Court of CHancery, 111, 113 

not liable at common law in assumpsit. 111, note (a) 

executors, 111, note (a) 

ordinary care. 111, 112 

(1) reducing property into possession, 113 

(2) safe ciu3tody of the property, 114 

Speight t;. Oaunt, 115 

(3) proper investment of the property, 118 

(4) distribution of the property, 119 



Ultra Vires, 65 

Unintentional, 1 

Unreasonable Condition [see Carrier] 



Vis Major [see Act of God] 
Visitor [see Invitation, Guest] 
Voluitteer, 74, 123, 224, 225 



V^anton Acts [«m Gratuitous Acts], 80, 81, 225 



^' 
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Wabshousemen, 

railway oompanies are mere warehousemen of luggage 
depofiited, 178 

WABimro [«M EjrowLSDaE, MisLEADiNa] 

WABEAimr {^tee Iksubxbl] 

Wates Aim Wateboottbsss, 

artificial to be kept at peril, 43 
act of Ood, 43 
natural, 43, 44 
obstruction of, 44, 45 

Whabves [m0 Docks] 

Whistldto, 155 [^see Railways, 192] 

Wilful [w« Wanton Act] 

Window, 

railway carriage, 191, 192 

Workmen, 

under Employers' liability Act, 91, 93 

Wkong Isee Toet] 

Weong-doebs, Joint [^see Joint Tobtfeasors, Trespasser] 
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A Catalogue of Modem Law Works {uiduding the 

hading American, Indian, Irish and Scotch) ; 
together with a complete Chronological List of all 
the English, Irish and Scotch Reports, Aibreviations 
used in reference to Law Reports and Text Books^ 
and an Index of Subjects (112 pp,), 8vo, cloth 
lettered, may he had on application. 
Acts of Parliament. — Public and Local Acts from an 
early date, m/iy be had of the Publishers of this 
Catalogue, who have also on sale the largest collection 
of Private Acts, relating to Estates, Enclosures^ 

BaiLways, Roads, Jkc, Jkc, 

ACTION AT LAW.— Foulkes* Elementary View of the 
Proceedings In an Action In the Suprame 
Court, with a Chapter on Matters and Arbi- 
trations. — (Founded on <* Smith's Action at Law.*') By 
W. D. I. FOULKKS, Esq., BarriBter-ftt-Law. Third Bdition. 
Demy 12mo. 1884. 7«. Qd, 

Prentice's Proceedings in an Action in the 
Queen's Bench, Common Pleas, and Exche*- 
quer Divisions of the High Court of Justice. 
By SAMUEL PBENTICE, Esq., one of Her Majeat/t GounseL 
Second Edition. Rov»112ma 1880. 12f. 

ADMIRALTY -Roscoe^s Admiralty Practice.— A Treatiae 
on the Jurisdiction and Practice of the Admiralty Division of the 
High Court of Justice, and on Appeals therefrom, with a chapter 
on the Admiralty Jurisdiction of the Inferior and the Vice- 
Admiralty Courts. With an Appendix containing Statutes, Bulei 
as to Fees and Costs, Forms, Precedents of PleacUngs and Bills of 
Costtf. By EDWARD STANLEY BOSCOE, Esq., Barrister- 
at-Law. Second Edition. Revised and Enlarged. Demy 8vo. 

1882. li. 4«. 

*' A dear dlgeiit of the law and practice of the Admiralty Courts." 
" A oomprenonslve aud useful manual of praotice."- Solieiiors' Jowmtd, 

ADVOCACY — Harris' Hints on Advocacy. Conduct ef 
Cases Civil and Criminal. Classes of Witnesses and suggestions for 
Crots-Examining them, Ac., &c. By RICHARD HAI^RS, Barrister- 
at-Law, of the Middle l^mple and MidlandCirouit. Seventh Edition. 
(Further Revised.) Royal 12mo. 1884. 7s. ed, 

** Fall of good sense and just obeervatkm. A very oomplete Manual of the Adve- 
oats's art In Trial by Jury.'*— SolieitmrM' JowmU. 

" A book at onoe entertaining and really inatruotlTe. . . Deserves to be earef uUy 
read by the young barrister whose oarser Is yet before him.' —Law Magatine» 

[No. 87.] • A 



t WVJENB AMD SONtT LAW PTTBLI0ATI0N8. 

AQRIOULTURAt LAW.^Baaiunont's Treatise on Agri- 
cultural Holdings and the La^w^ of Distress as 
regulated by the Agricultural Holdings (Eng- 
land) Act, 1888, with Appendix oontuning Full Text of Sie 
Act, and Pnoedento of Notine «■! Awuds. By JOSEPH BEAU- 
MOm; 1^ SoUillK; £<9«1 12oM. 188& ijftt fif 

Coake'sTreatiaa an .the La^r -anil Practice rSf 
Agricultural Tenancies.— l^ew edition, in great part 
lumitlwu wUhaipaciiil wfewineotD UmexfaaBited iMpgaveme ntB, w itfa 
Modern Fonaa mod Ptooedenfta. By 6. PRI OR GOLD NEY, of 
the Weatem Cixcnit^ and W. RX78SBLL GRD^TITHS, LL.B., 
.tf Iha liidknd OiiCMt» Dartiateie at Lair. Bei^ Bvo. 1882. U. It. 

Crriffith'B Agricultural Holdings (Kngland) Act, 
1888, containing an I nt radactfcm; * Sommary el tke Act, witti 
Ifotea; the ownplMe Text of the Act, with Foims, and a e pedm en 
of an Award under the Act ByW. RUSSELL GRIFFITHS, 
liLB., of tiM Kidlaad Gbcoit Uniform with '<Oooke'a Agricol- 
tnamaiaafliaa." I>emy8Ta 188S. 6f. 

Spencer's Agricultural Holdings (England) Act> 
1888, with Explanatory Kotea and Forma; together with the 
Ground Game AJot, 1880. Focmiag a Sopplement to ''Dixon'a 
Law of the Fann." Bf AUBREIT J. 8PENCBB, KA^ Esq., 
Barriater-at-Law, and iate A>Mer of Inna of Couit Studentship. 

Demy 8to. 1888. &. 

**^1m general «ff«et of the Aet of 1888 Is ekarly and eopdsitriSkitwl intlM Intro- 
darttoi,.snd the anxiotatian of both Acta is veiy well done. Thirty^ninefonna are 
|dv«n, sad a good Index." — Law Ttaua. 

ARBITRATION.— Russell's Treatise on the Poller and 
Duty of an Arbitrator, and tbe La^w of Sub- 
missions and A^wards ; wttli an Appendix of Fonna, 
and of tbe Btatotea xelalinff to AiUtnitbn. By FRANCIS 
BT788ELL, Esq., M. A, Ba« riater.afr-Law. Sixth Bditkm. By 
the Author and ^HERBERT RUSSELL, Esq., Barrialer'at-Law. 
Royal 8to. 1882. S6«. 
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ARTICLEDCLERICS.— Rubinstein and >Arard's Articled 
Clerks' Handbook*— Beii^ a Coaoiaa and Pradioal Guide 
to an the Steps Neosasaiy for Batsaiag faito Artidea of Glerksh^, 
paaring the Preliminaiy, Intermediate, Final, and fiienoaza Ezami- 
>naliflii%obtrining rtdmiarirmandGerii&oatetoBfactiBe, wiANotaa 
«l Gaaw, SnggeaSons as to Hade of Beading and Booka to be read 
^darisf ATtt^St, and -an Appendix. Third Edxtion. B^ J. S. 

BI7BINSTEIN and S. WAlQD, SdHfiitan. 12bmi. 188L it. 

««Ne srtdsd ilerk dioald be withoat iX.'-ltm Wlmm. 

Shear^ATOOd. — Vide * Examination Guides.** 

ARTICLES OF ASSOCIATION.— Palmer.— F%le<*OonTeyaneuig.'* 

ASSETS, ADMINISTRATION QF^— Bddis* Principles of 

the Administration of Assets in Payment of 

Debt& By ABTHITB SHELLY EDDIS, one of HorM^ea^'a 

OoBMeL BeniySTO. I860. .6f. 

AUSTRALASIAN COLONIESr-VS^ood's X.aw& of the Ajub- 

tralasian Colonies «U8 to tiie Adminialunation 

:and Distribution of the Estate of Deceased 

Persons.; witfi m PwUmlnaiy Part on the J'onulalBon and 

Boundaries of those Colonise, and the Lawinfsroe.in-tfcHm. By 

irOHUr XTElffKEBTOTTN WOOD, Esq., BuriafesMtJAW. iSoyal 

OSme. 1884. , ^ ^^ ^ S t. 
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AVCRAQE.— Hopkins* H and- Book ^of A.jyap«g^ to itftoib 

J0 added » «hMite«n i^ffUlMtioiL'-4'oaKlh BdittoiL By KicNLBT 

HQBKIK9, £«i., .Author of ''.A Itama Ktf illMkie Jawxranoe,'' 

i&fr OOemjBro. 18AI. 2U 

A^o'w^ndes' l^aw jof ^OmqmpaI .^wwraa^-^'B^fiah and 

Foreign. Fonrth JMition. rfiy SIOBABD JiO^STDSS^ AaUiOK 
.^ " Die Lmt <tf MaiiM Tawiiiia /' Ibo. t^* FnpMoeiM^.) 

4UUJLC>T.-^FitzGfl»tald'jB Bailot uliet«^WWi an XimanHROv. 
Fonning a Guide to the ftwail ii B PO ^iit^dBaaaeatafy <«d Mwiiofaal 
BlMlioBa. SflOQAd Xditiflik iBgrOBKALD A. KFITflOBBAJiD, 
.aLA.» Baq[>, Ttwrirtw atOiay. JTaiik^dvo. 1^6. 6«. 6(7. 

♦ MNRINQ.— "V^alker^ 'treatise on Banking JLavsr. By 
J. B. WALKER, Esq., BattMter-at-Law. Demy 8to. 1877. lif. 

«ANKRUPTCY.-^Ghltty'8 Indei;, Vol. I.^ Fide ''Digests.*' 
•Gray's Bankruptcy Manual.— ^TheBankraptoy Act, 1888, 
And the Bnles, Orders, Forms and Scales thereonaer, with short 
•Notes, giving ofoas-refeienoes, re fe r ea ee s for comparisons with tiie 
«om^>onding provisioBs ofthe old Stalmtes and Bules, and Gases 
Inoeipofated, and BefercBoes for all the Reported Diwisions, an 
^ZartamtaMtiaa, shearing the Ohaogse effected by the Act, an Analjriii 
'«f the Act, an Appendix on tiie Debtors* Acts, &o., ^Tables of 
Statutes, Boles and Gaees, aiid« ftU'X&deK. Second Edition. By 
GJlO.G.aBAX,i:j:«3^,l!0q«Bariiil6r4it-Law. 8to. 1884. lJt.6er. 

Haynes' Lteotuves <m Banicruptoy ; onginally de- 
livered before the members of the X^pvpoel Law fitudents' Associa* 
'tion. By JOHN F. JSAYNES, LLiD., Author ^f the "StpdwATs 
afci*at«s;*tbe'*St«teitfaj:iO»diBgOases,*'&c. Bog^a ISmo. Jl88i. 6s 

Joel^ Manual or<Batikru|»toy and Sills of Sale 
liSrw, with aailytioal ffetesto the Baabn^ytey Aet, 1888, and 
«r«farescas to the leafdUng^Oases in BaiAmptey, -wider 'ibe 1849, 
1861 and 18619 Acts, ^and^lhe BUs 4lf Sale Aets, 1804, 1^6, 1878, 
and 1862, and Debtors Acts, 1^69 and .1878, t^jgether witib JUda^, 
Orders, and Forms, Forms of Deeds of Gomposition, BIUb <Sf SMiPt 
and Bules of Interpleader, &c. By J. BDMONDSONJOBL, Esq., 
Barrister-iat-Law. Demy 8to. 1884. 12. 5«. 

Rigg's Bankruptcy Aisty 188S, aad^jlhe iDebtors 
Act, 1869, >^ith the Rules and Forms belong- 
ing thereto, and the Bills of Sale Act8»1878 and 
1882. Edited with a Gommentary. By JAHBS MCMULLEN 
BiaG, Esg., BairiBter*ai*Law. Boyal l^Smo. .X884 10«. 6d. 

Saten»an'aJWaaly.tieal Indjax./to.tiM Bantoniptcy 
Act, 188d.-JBy JOSEPH WYMOUB . SALAMAN, Esq., 
Qolidtor, A«thflr of '* Ba«kf«|«fly. Aet, ISeo^th SMae,^* "Liqui- 
dation by ArMMKganent,*' 4k. Uniform with the ADt» 188& Net, 9$. 

iDa, with Bankruptcy Act (offidal copy) Jn limp leather. Net, 9f. 

Da, do. «lto. linMesrad^pljMthec Nei,ll$. 

IVillianxs* LaNv and Practice in Bankruptcy: 

eennffflaing the Banhniptoy Act, 1888, the Debtois Acts, 1809, 

Tt878, and the BiUs of Sale Aots, 1878 and 1882. Thisd Edition. 

8yB.yAUOHAN ?na[iLIAMSaad W.YAUGHAN WILLIAMS, 

aadoted by EDWABD "WM. BANSSLL, Eaqn., Banisters-at- 

Law. Demy8va 1884. ILHt, 

^ IfmwnUm adthlag ia tbe book whlsh is n siimry mstnftol JsirtmidsietMidlng tho 

new iyrtem.'*-"Iai9 JinunuU, 
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STKVIfiNS AND SONS' LAW PUBLICATIONS. 



"Willis* Law and Practice in Bankruptcy under 
the Bankruptcy Act of 1883, and the Rules 
and Forms, with Notes. By E. COOPER WILLIS Eaq., 
one of Her Majesty's Counsel, assisted by A. B. WHITEWAY, 
Esq., Barristerat-Law. Demy 8vo. 1884. 11. 10s. 

" The notes giTo a good account of the cases bearing on the sections of the Act.**— 

"* The book is extremely well inrinted. and the index^the work of Mr. Whiteway— 
is all that cou'd be desired."— SMtator/Zounui/. 

BILLS OF EXCHANGE — Chalmers' Digest of the Law 
of Bills of Exchange, Promissory Notes, and 
Cheques. By M. D. CuALMEBS, of the Inner Temple, Esq., 
Barrister-at-Law. Second Edition. Demy8yo. 1881. 168, 

BILLS OF LADING.— A Treatise on the Law of Bills of 
Lading. By EUGENE LEG^GETT, Solicitor and Notary 
Public. Demy 8yo. 1880. IL If. 

b:LLS of SALE^Fithian's Bills of Sale Acts, 1878 and 
1882. With an Introduction and Explanatory Notes showing the 
changes made in the Law with Respect to Bills of Sale, together with 
an Appendix of Precedents, Bules of Court, Forms, and Statutes. 
Second Edition. By EDWARD WILLIAM FITHIAN, Esq., 
Barrister-at.Law. Royal 12mo. 1884. 6s. 

"The notes appear thoroughly reliable."— Zaw Timet, March 22, 1884. 
*' Mr. Fithlan B book will maintain a high place among the most practically useful 
editions of the Bills of Sale Acts. 1878 and 1882."- Law Moffotiiu. 
Joel.— Vide "Bankruptcy." 

BOOK-KEEPINQ.--Matthew Hale's System of Book- 
keeping for Solicitors, containing a list of all books ne- 
oessary, with a comprehensive description of their objects and uses 
for the purpose of Drawing Bills of Costs and the rendering of Cash 
Accounts to clients; also showing how to ascertain profits derived 
from the business ; with an Appendix. Demy 8vo. 1884. 5s. 

"We think this is by far the most sensible, useful; practical little work on 

Sdlicitors' book-keeping that we have seen." — Law Students* Journal, 

CARRIERS.— BroAvne on Carriers. — ^A Treatise on the Law of 

.Oairiers of Goods and Passengers by Land and Water. With 

Beferences to the most recent American Decisions. By J. H. 

B. BBOWNE, Bsq., Barrister-at-Law. 8yo. 1878. 18s. 

CHANCERY, and Vide*' EQUITY." 

Chitty's Index.— Fids "Digests." 

Daniell's Chancery Practice.— The Practice of the 
Chancery Division of the High Court of Justice and on appeal 
therefrom, being the Sixth Edition of Daniell's Chancery Practice, 
with alter.ations and additions, and references to a companion 
Volume of Forms. By L. FIELD, £. C. DUNN, and T. BIBTON, 
assisted by W. H. Upjohv, Barristers-at-Law. 2 vols, in 3 parts. 
Demy 8to. 1882-84. 61, 6f. 

• *** VaL II, may be had separatdy in 2 parts. Price U, is. 

"There is to be found, in eyery part of the book we have examined, evidence of 
great care ; the cases are not merely ^tted down, but analysed and considered, and 
no pains appear to have been spared to render the information given both accurate 
and complete. This is high praise, but we think it is fully warranted by the result 
of our examination of the work. ... It is exactly what it professes to be — a 
concise and careful digest ot the practice." — St^ieUom' JojirpcU. 

*' A complete, trustworthy, and indispensable guide to the practice of the Chancery 
Division."— £<no Times. 

"A mine of information for ready referenoe whenever the practitioner nftay 
have occasion to seek for guidance."— Zaw UagaHne, 

*«* AU standard Imw Works ore kept in Stodc, in law ea^ and other bindings. 
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CHANCERY.-OwMiiMci. 

Danieirs Forms and Precedents of Proceed- 
^ ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom; 
with DinertatioDB and Notes. Being the Third Edition of <<DanieU*B 
Chanoeiy FoimB.'* By WILLIAM HENBY UPJOHN, Em)., 
of Gray's Inn, &c Demy 8vo. 1879. 2L 2t. 

Haynes' Chancery Practice.— The Practice of the Chan- 
cery Di^inon of the High Court of Justice and on Appeal therefrom. 
By JOHN F. HAYNES» LL.D. DemySya 1879. Ufif. 

Mackenzie. — Vide "Rules of the Supreme Court" 
Morgan's Chancery Acts and Orders.->Wiih Notei^ 
Sixth Edition. Adapted to the new Practice by the Bight Hon. 
6E0BGE OSBOBNE MOBGAN, one of Her Majesty's Counsel, 
Her Majesty's Judge Advocate General, and E. A. WUBTZBUBG 
of Lincoln's Inn, Esq., Barrister-at-Law. [In prtpo/roHon, 

Morgan and Wurtzburg's Chancery Costs.— 

Vide "Costs.*' 
Napier.— Fuift " Common Law." 

Peel's Chancery Actions.— A Concise Treatise 
on the Practice and Procedure in Chancery 
Actions under the Rules of the Supreme 
Court, 1883.— Third Edition. By SYDNEY PEEL^ of the 
Middle Temple, Esq., Barrister-at-Law. Demy Syo. 1883. 8& dd. 
" A valuable li^e treatiBe. . . . Substantial alterations of the praotioa and new 
Rules are indicated by short footnotes."— law Timet. 

'*A very commendable sketch of the modem practice of the Chancery Diyi- 
sion. . . . Enriched with a very full list of cases bewing upon the practioe of 
the Chancery Division, ariving references to all the Reports.**— Zaw Journal. 

" The book will give to the stxxdent a good general view of the effect on chancery 
practice of the Judicature Acts and Orders."— ^Solicitors' JounuU. 

CHANCERY PALATINE OF LANCASTER^Snow and ^^in- 
stanley's Chancery Practice.— The Statutes, Consoli- 
dated and General Orders and Boles of Court relating to the Fraotioe, 
Pleading and Jwisdiotion of the Court of Chancery, of the Coonty 
Palatine of Lancaster. With Copions Notes, Time Table and 
Tables of Costs and Forms. By THOMAS SNOW, M.A., and 
HEBBEBT WINSTANLBY, Eaqa., Barristers-at-Law. Boyal 
8to. 1880. IL lOf. 

CIVIL LAW.— Bo^Tvyer's Commentaries on the Modern 
Civil La^AT.— Boyal 8yo. 1848. 18i. 

COLLISIONS.— Lowndes' Admiralty Law of Collisione 
at Sea.— 8to. 1867. 7«. M, 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea. With an Appendix containing Extracts 
from the MeichaBt Shipping Acts, the International BegnlAtiona 
(of 186S and 1880) lor preventing Collisions at Sea ; and local Boles 
for the same pnrpese in force in the Thames, the Mersey, and dse- 
where. By BEGINALD G. MABSDEN, Esq., Barrister-at-Law, 
Demy 8to. 1880. 12«. 

COLONIAL LAW.^Clark's Summary of Colonial Law 
and Practice of Appeals from the Plantations. 8to. 1884. II. it. 

COMMENTARIES ON THE LAWS OF ENGLAND.— Broom and 
Hadley^s Commentaries on the La^^rs of Eng- 
land. By HEBBEBT BBOOM, LL.D., and EDWABD A. 
HADLET, M.A., Barristers-at-Law. 4 vols. 8yo. 1869. {Fm^ 
tithed at 91 Zt.) iVef.UU. 

\* AU ttandard Law Worlktartheptin8UH^inlawealf€mdoih£rhkiding$, 
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BTBVBNS AND 80N9 LAW FUBUOAIODNS. 



COMMCRCIALLAW.— The French Code of Corrantvcm 
and most usual Commercial La^ws. Widk »* 
n«»nftlcal and-FHwUcMil OomnentHy, mA • CmapmiAvm of the- 
ipdklal orgMiittlioB and of the eetme of prooedure befora tlie- 
TriboBAli of ConuMne; togetberifttir the text of the Iwir; the 
flMMt fBoent deefadone, Mud • gjoi— lyof P^rendi jadldal tenM. By 
L^ OOCEtAND, LkMBd^ en Ml Demy 8vo. I88O; 22. 2f. 

Levi.— Ftde '< Intematioiuil Law/' 
COMMON LAW.— Allen.— Fide •• Fleadliig;' 

Ai*ehibald'e Country Solicitor^' Fractieo; »- 
Handbook of' the PiMlioe in the QneenV Bendh IHviaiott o! the 
Hiffh Comtof JiuMoe^ wMi StMiiteB and Forma; By W. F. A. 
ARCHIBALD, Siq., B<«i <te «.a 4 -Lwr, AtttAnr of * Fonu of Sum- 
AMum and Ordimr, wlttt Nbtea. Boyal l^ma 1S81. 12. fif. 

Biall's Short Digest of the Common La^w; beiag 
the Prtadplei of ToiHr attd Cenftraeto. Chlefljr fbondbd upon the- 
iMnfa of Addison, wiA Illvitniti^ OaiMt for the tiaeof Btadents. . 
By W. EDMtrim BALL, LLB., late ^Holt SeholiiKr '* of Gray'e 

Imi, Banister-at-Law and Midland Ohxjnit. DemySYo. 1880. ISc 
*' Ihe iirlnciples of the law are veiy deai^ mad otmeMfy ■tatod."^le» JmrmL 

Ball.— Fidtf *'Leadfaia Caaea" and "Torta." 

Bullen and Leal6ek*>Fufli*'Pleadiiig.'' 

Chitty's ArchfooM's Practice of the Queen's 
Bench Division of the Kioh Court of Justice 
in Civil Prooeedingsyinehidfng ATOeato to the Goartof ' 
Appeal and Hevae* of Lei£. Fburteenth BdMo n.. Ke viaedand 
adapted to the New Pnwtioe. By TBCOS. WILLES CHimr, . 
lSiK|., Bankter-«t-Law. {InihtjpremJ^ 

Chitty's Forn»e.-^F«lf ^Fofluaf 

Fisher's- Digest of Rei>orted Decisions in all the 
Courts, ^^srith a Selection from the Irish; and 
refevenoea to the Statttte^ Ridha snd Ordera of Courts from 1759* 
to 1888. Compiled aod ammffed by JOHN MEWB, aasisted by^ 
CECIL MAURICE CHAPMAN, HARBT HADDEN WfCKES- 
SPABHAM and AKFRTTB HOItATIO TODD, BarriBters-at- 
Law. (In tktmrttt) 

Foulkes.-»Fft{e ** AoCion." 

Napier's Concise Practlee of the Queen's Bench 
and Chancery Divisions and of the Court of 
Appeal, based on the Rules of iSt» Supreme Court, 1883, with 
an Appendix of Questions on the Fractiee, and intended for the use • 
of Students. By T. BATEMAN NAFISR^ of the laiier Ten^fo, 
Barrister-at-Law. Demy Svo. 1884. lOf. 

Shirley.— Ficif ** Leading Caawt" 

Sntiith'sMamial of €onim€>fi L«aw»>*-For Fi ss tfliuiMii a 
«ad Studaaibik Compshring tife luBiHMaitalpiiMqdea and timrpohiti 
most uawaiyooenRing in dally life asdprairtise. ByJOBIAHW. 
SMITH, B.O.L., Q.a IRnfehEdittQtt. Itee^ 1880. lifc 

COilMON^ AND INCLX»URU«— Chambers' Digest of the 
La>v relating to Commons and Open Spaces, 
faidudhig FubUc Parks and ReeieailioB Grounds, with yarieua-oflMal I 
doouments ; precedents' of by-lawa- and regnlaitienai The Statutes in 
full and brief notes of leading oases. By GEORGE F. CHAM- 
BERS, Esq., Barrister-at-Law. Imperial 8vo. 1877. Ot. OJi. 
OOMFANY LAW.— Palmer's Private Companies, their 
Formation and Advantages ; or, How to Convert your Business 
into a Private Company, and the benefit of so doing. With Notee 
on « Single Ship Companies." Fifth EditioD. By F.B. PALMER 
Esq., Barrister-at-Law. 12mo. 1884. Ntt^ 2f. . 
%* AK ftondofti Zow IForlw areXN^ Ml iStod^ m kMPCoZ/ and otA«r r ' 
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COMPANY LAW -«wi<i«««<. 

Palmer.— Vide " Oony^yanoinR.*' 

Palmer's SHareholders' and Directors' £«egal 
Companion.— -A Mkmml of ttwy^^ay L»«r and Raetioe for 
PromotnB, Shareltolden, Dineton^ SeoietMfti, CndHam aad Solid- 
ton of CkaugmBMB, imder the Oempftniei^ Aot% I86S to 1880. 
Fourth Edition. With am Append on the Oenvendoe of BiudneBB 
Qonoems ixito Prfrate Oompenies. By F. B, PALMBR, Bk}., Bar- 
rhiter-Kt-Law. I&bcu 18^8. JUt,2i,6d. 

TTirlng.— Ticfe " Jb«ntStock».'»' 

COMPENSATION.-Cripps' Treatise on the Principles 

of the Law of Compensation. Seoond Edition.. By 

C. A. CBIPFS, Esq., of the Middle Temple^ Banister-st^Itfv. 

Demy Sva 1884.. Ift. 

** We oonaider tbe bcttlc & complAte ttefttim on the suliject in which it p f oi woa t* 

CONTINGENT REMAINDERS.— An Epitome of Feame on 
Contingent Remainders and Executory De- 
vises, mended for the Uee of Studenti. By W. M. O. Port 

8yo, 1878. 6t. 6<2. 

*^Tbe student wiiLAnd a peroaAt of thii oipttomeof great vahie to him.**— 'low Jowrttal 

QONTRACTS.— Addison on Contracts.— B6ing a Treatise on 
the- Law of Contracti. Eighth Edition. By HORACE SMITH, 
Blq.y Barriitar'afe-Ijaw, Ben^rder of Tiinmln,, Author of '* A Treatiia 
on the Law of NegiBgenoe/' fto. Boyal 8va 1888. 2L Wk 

* To the present editor mastM-glTeB all pi ' sto e whloh tmtiirlng Indiiatxy and' in- 
telligent Tiniiimh can oonHnand. He has presented the profession with Ouo law 
bRWght down to the preHent da^ dearly and fully stated."— £ai» Tbna^ 

« -We t h<"^ tii&t this edition of Addison will maintain the reputation of the work 
as a.satiflfaotory g\iide to the -vaet storekoviae ol dedsioBaonQontraotlaw.*'— <8o{<dtor«* 

p^^^ride <*Speeiao FttrfoiiBaiWiw" 

Leake on Contracta.— An Blementury Bigeet of Ae Law 

of Contraott (being a ne w edi tion of ** The Elements of the Law ol 

Cbntraoti'). By STEPHEN MAEXIN> LBAKB^ Bttoister-at- 

Law. 1 voL Demy 8to^ 1878L 12. 18s. 

Pollock's Principles of Contract.— Being a Treatise 

on the General Prino^tlee relating to the Validi^ of Agreements 

in the Law of England. lUird BditiOB, revised and partlgr i» 

wz^tsn. By EBEDEBICK POLLOGS; of Linoohi'e Inn, Skq.j 

Barrister-at-Law. Demy 8ipo. 1881. 11 Hi. 

XkelaU Xjord Ohlef Jnatlee of Bnglanil inhlajudtment in MUrcpoUtan lUUkoaif 

Ounaaiw^.BrogdmtMiothtn, said, **Tte Iaw is weU put by lEr; S^redertok 

•gcSSS^in. hls%«v7 able and leaxned woxto on Ctontraot*"— 2^ 2«bmi. 

** We ha^e nothing taut praisa for thia fthird) edition. The material xeoent cases 

hne been added aaa the whola wock has oeett oarefuUv reyised."— Siofteieor*' JoumaL 

**A worfa T^W*, in our opinion, shows great ability* a discerning intellect, a 

oomnrehensive mind, and painstaking industey.-— Xaw jMcmoiL 

**SoT the purposea of the student there is no book ectual to Mr. PoUoel^s.'' 

** He has saceeedid in writiug a book on Oontraots whioh the working lawyer wlU And 

as uselhl for reference as any of its predecessors, and whioh at the same time will gi?e 

the student what ha will seek for in vain elsewhere, a coaaplete re K oaai s of the law,"— 

Law Jfa g sitoi o a d J>s < ai. - ^ ^ ^ « ^t •h»^. •«« 

Smith's La^AT of Contracts. — Seventh Edition. By 

y.T. THOMPSON, B^Banirter^tJiaw. DamySvo. 1878. U Is. 

CONypfANCINQ.— Dart. — Vide ** Vendors and Purchasers.'* 

ttarris and Clarkson's Conveyancing and Law 
of Property Act. 1881, and the Vendor and 
Purchaser Act, lo74 ; with LitrodQetioii,Notoaand Cooioae 
liMlez. By W. MANNING HABBIS, M.A, and THOMAS 
GLABEBON, M. A, Bairistenhat Law. Demy 8vo. 1882. St. 

%^ AU eUmdurd Lam Watieeafbefiin Sioek, im Imrn calf and oAer Undmy, 
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CONVEYANCING.- 

Green'wood's Manual of Conveyancing.— A ManiuJ 
of the Pnetioe of Conyeyaiioiiigyihowixig the present Fractioe rehttiiig 
to the cUmIt roatine of Conveyanoiiig in Solidton' Offices. To wliich 
areftdded Concise Common Forms and Precedents in Conveyancing. 
Seventh Edition. Including a Supplement written with speda 
nferenee to the Acts of 1882, and an Appendix, comprising 
the Order under the Solicitors* Remuneration Act, 1881, with Notes 
thereon. Edited by HARRY GREENWOOD, M.A., Esq., Bar- 
rister-at-Law. Demy 8va . 1882. I6s^ 

"We should like to see it plsoed hj hii prineipal in the hands of every 
•rtieied elerk. One of the mos^ useful practical works we have ever seen."— 

fmdermawr'i Imvb SivdmU' Journal. 

" Hie Aathor has carefullv worked the povifiions of the Act into his text, calUng' 
■pedal attention to the effect of those sections which make absolute changes in the 
law. as distinguished from those which are merely optional for adoption or exclusion." 
— Jwc Late Magaxine. 

Humphry's Common Precedents in Convey- 
ancing. Adapted to the Conveyancing Acts, 1881-82, and the 
Settled Land Act, 1882, &c., together with the Acts, an Intro ductio n, 
and Practical Notes. Second Edition. By HUGH M. HUM- 
PHRY, M.A., Esq., Barrister-at-Law. Demy 8yo. 1882. 12i. dd, 
"The ooUf jtion of Precedents is sufficiently comprehensive for ordinary use, and is 
supplemented hy concise foot notes mainly composed of extracts from statutes neoes- 
sarv to bo borne in mind by the draftraoan." — Law MoffoMne. 
*^A work that we think the profession will appreciate.**— low Timet. 

Palmer's Company Precedents. — For nee in relation 
to Companies subject to the Cknnpanies' Acts, 1862 to 1838. 
Arranged as follows : — Agreements, Memoranda and Articles of 
Association, Resolutions, Notices, Certificates, Proepectos, Deben- 
tures, Policies, Private Companies, Writs, Petitions, Judgments and 
Orders, Winding-up, Bec^utruction, Amalgamation, Arrange- 
ments, Special Acts. With Copious Notes. Third Edition. By 
FRANCIS BEAUFORT PALMER, of the Lme^ Temple, Esq^ 
Banrister«t-Law. Royal Sto. 1884. S2t. 

" To those concerned in getting up companies, the assistance siven hy Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
by intelUgent and learned commentary lights up, as it were, each step that he takes. 

. . There is an elaborate index."— £aw fhnu. 

" To those who are acquainted with the first edition we recommend the second 
edition as a great improvement."— law Journal. 

Prideaux's Precedents in Conveyancing.— "^th 
Dissertations on its Law and Practice. Twelfth Edition. Tho- 
roughly revised and adapted to the Conveyancing Acts, 1881, 1881^ 
the Settled Land Act, 1882, the Married Women's Property Act, 
1882, and the Bills of Sale Act, 1882. By FREDERICK PRI. 
DEAUX, late Professor of the Lawof Real and Personal Pkt>perty 
to the Inns of Court, and JOHN WHITCOMBE, Esqrs., Barris- 
ters-at-Law. 2 vols. Royal 8vo. 1883. BLlOt, 

<* The most uieful work out on Conyeyancing." — Law JoumaL 

" This work is accurate, concise, clear, and comprehensive in scope, and we know 
of no treatise upon conveyancing which is so generally usefid to the practitioner."^ 
law Timet. 

*' The conciseness and scientific precision of these Precedents of the Future are at 
once pleasing; and startling. .... The Valuable Dissertations on the law and 
practice, which have always formed a featiu^ of these volumes, have been revised 
thoroughly." — Law Mojgaehu. 

" The student who, in good time before his examination, can peruse these most 
valuable dissertations and refer to some of the precedents will have an Immense 
advantage over those who have not done so." — Law Studentt' JoumaL 

^^* AU tkmdard Law Workt aire kept in Stack, in law eai(f and other Hndmgi, 



^ 



119, OHANOSRY LANS, LONDON, W.O. 9 

CONVICTIONS.— Paley's La'w and. Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; including Fraoeedinga 
preliminaiy and Bubeeqaent to Convictions, and the responsibility 
of convicting Magistrates and their Officers, with Tomu. Sixth 
Edition. By W. H. MAONAMAKA, Esq., Barrister^t-Law- 
Demy 8vo. 1879. 11. it. 

Templer«— Fide " SummaiyC^onYiations." 

Wixiram.— r«20 " Justioe of the Peace." 

CORONERS — JerviB on tke Office And Buties of 
Coroners. — With Forms <and Precedents. Fonrth Edition. ^ 
R.E.MELSHEIMEB,Esq.,Bwri8ter-at-Law. PostBvo. ISfiQ. 12i. 

COSTS.— Morgan and Wurtzburg's Treatise on the 

Law of Costs in the Chancery Division of the 

High Court of Justice.— Being the Second Edition oX 

Morgan and Davey's Costs in Chancery. With an Anpendi^^ 

containing Porms and Breaedfints of BiHs of Costs, ^y ihe 

Bight Hon. GEOBGE OSBORNE MOBOAN,, one of Her 

Majesty's Counsel, Her Majesty's Judge Advocate General, i^nd 

E.A.WaBTZBU£G, of lancohi's Inn, Esq., Bacrister-ataAw. 

DemySvo. 1882. 30s. 

" Cannot fail to be of vse to soliciton and thair Chaaoery znaDSging oleritB."— rXmv 
Timu. 

Scott's Costs in .the High -Court of Justioe 
and other Courts. Fomth Edition. By JOHN SCOTT, 
of the Inner Temple, Esq., Baxristev-at-Xtaw, Ji^porter .of ihe Com- 
-non Pleas Division. Demy 8¥o. 1880. 11, 6s» 

*' Ur. Scott's introductuiy notes are tmy useful, and the woric is noiw aoompendium 
on the law and practice r^;ardizig costs, as well as a book of precedsnts."— Xaw T^nei 

Summerhays and Toogood's Precedents of 
Bills of Costs in the Chancery, Queen's Bench. 
Probate, Divorce and Admiralty Divisions of 
the High Court of Justice ; in Conveyancing; ihe Crown 
Office ; Lunacy ; Arbitration under the Lands Clauses Consolidation 
Act ; the Mayor's Court, London ; the ^County CourtEi ; tiie Privy 
Council ; and on Passing Besiduaxy and Succession Aooouirts ; with 
.Scales of Allowances ; Bules of Court relating to Costs ; Forms of 
Affidavits of Increase, and of Objections to Taxation. Fourth 
Edition. By WiL FBANK SUMMERHAYS, and THORNTON 
TOOGOOD, Solicitors. Royal 8vo. 1888. 12. 8s. 

" On looking through this book we are struck with the minuteness with which the 
costs are enumerated under each heading; and the ' Table of Contents ' shows ^at no 

sublect matter has been ondtted We have no doubt the work will meet 

with the eame approval, and be as useful in the Solicitors office, as heretofore."— 
Law JournMl. 

l^ebster^s Parliameoftary Costs. ^Biftuifte BOk, 

Eleetibn Petitions, Ajppeals, HcnwB of Lords. By EDWARD 

WEBSTER, Esq., of ihe Taodng and Exami&en' Offiea. Fourth 

Edition. By C. CAYANAGH, Esq., Baniflter*at-Law. Author 

of "TheLawof MoneySeowitiM. Pest^vo. 1881. 20#. 

"This edition of a well known wedc is In .great parts new pubUostion ; and it 
contains, now pxinted for the first time, the TAUe ox Fees chai^ccl at the House of 

Lords We do not doubt that Parliamentary agents wHl find the -work 

eminently useful." — Law Jourval. 

* * AU dandard Loiw WorIeiarekifiinSioek,inlawcayandoih€rhmdiHjft, 

A S 



ID STEVENS AND SONS' LAW PUBLICATIONS. 

COUNTY COURTS.— Pitt-Lewis' County Court Prac- 
tice. — ^A Complete Praotiee of the Ck>iinty Conrte, induding Admi- 
nltj and Bankraptcy, embodying the Acts, Roles, Forms and Costa, 
with Additional Forms and a Full Index. Second Edition. By 6. 
PITT-LEWIS, of the Middle Temple and Western Circuit, Esq., 
Barrister-at-Law, sometime Holder of the Stu4ent8hip of the Four 
Inns of Court, assisted by H. A. Bi Coltab, Esq., Bamster-at- 
Law. In 2 parts. Demy 8vo. 1888. 22. 10<. 

*«* Part /., foUh Table of CateSt Index^ dx., told separatdyy price 30«. 
fe* Thii EdUAon deals fuUy wifk the Employeri^ LiahUUy Act, and is the 
mily County Court Prance which eotUadru the County Courts (Costs and 
Salaries) Act, 1882, the important legislation {as to Married Women* s Pro- 
perty Bills of Hale, Inferior Courts' Judgments, d:c.) of the Session of 1882, 
and also the County Court Rules of March, 1883. 

" It if very oloarly written, and if always practical. The Index is very 
elaborate, and there is an excellent ubnlar Index to the County Court 
Act! and Bules. '*—5ofiator«^ JoumaL 

** One of iho best books of praetioe which is to be found in onr legal 
literature."— £«n0 Times. 

"We have rarely met with a work displaying more honest industry 
OB the part of the autbor than the one before us." — Law Journal, 

" Mr. Pitt-Lewis has, in fact, aimed— and we are glad to say success- 
fbUy— at providing for the County Courts' practitioner what * Chitty's 
Arehbold' and * DsAiell's Chancery Practice' have long been to praoti- 
tionors in the High Court" — Law Magazine. 

" The complete County Court Practice."— Oit^ Press. 

CR MINAL LAW.— Archbold's Pleading and Evidence 
in Criminal Cases. — ^With the Statutes, Precedents of 
Indictments, ftc., and th e Ev idence necessary to support them. 
Nineteenth Edition. By WILLIAM BRUCE, Esq., Banister-at- 
Law, and Stipendiary Magistrate for the Borough of Leeds. Demy 
8vo. 1878. II. Us. 6d. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq.,BaiTi8ter-at-Law. Royal 12mo. 1878. Ulls.6<f. 

Russeirs Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel 8 vols. Royal 8yo. 1877. 51. 15s. 6d. 

** What better Digest of Criminsl Law oonld we poesibly hope for thau *RtmeU ou 
Crimetr ' **-~Sir Jamu PiUktmu SU^phm't Speech on CodHlecUian, 

** We are amaeed at the patience, indnstiy and skill which are exhibited In the collec- 
tioti and arrangement of all this mass of leaziiing." — 2V Timet. 

Shirley's Sketch of the Criminal Law.— By W. 

SHIRLEY SHIRLEY, M.A., Esq., Barrister-at-Law, Author of 

'< Leading Cases made Easy," assisted by C. M. ATKINSON, M.A., 

B.C.L., Esq., Barrister-at-Law. Pemy 8yo. 1880. 7s. 6c2. 

** As a primary introduction to Criminal Law, it will be found Teiy acceptable to 

Students."— Zow Studentt' Journal 

DECISIONS OF SIR CEORCE JESSEL.-Peter's Analysis and 

Dige&t of the Decisions of Sir George Jessel 

late Master of the Roll*) ; with Full Notes, Beferences and Com* 

, ments, and copious Index. By APSLEY PETRE PETER" 

Solicitor, Law Society Prizeman. Demy 8vo. 1883. 16st 

•< The effect of the various decisionB is, for the most part, fairly and accurately. 

stated, and in many cases the analysis is searching and complete. . . . The author s 

notes and references to the various decisions are good." — Law Timet. 

DECRIES.— Seton.— FMfe « Equity." 

*J* All standard Law Works are kept ta Btoek^ in law tsAf wnd other bindings. 
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OlARY.-^Law^yer's Companion (The), Diary, and L,Brw 
Directory for 1884.— For the lue of the Legal Ptofeaaion, 
Fablic Companies, Jiuitioee, Merchants, Estate Agents, Auctioneen, 
&0., fto. Edited by JOHN THOMPSON, of the Inner TemjOe, 
Esq., Barrister-at-Law; and contains Tables of Costs in ConTey- 
andng, &c.; Monthly Diary of County, Local Gh>Temment. and 
Parish Business; Oaths in Supreme Court; Summary of Legis- 
lation of 1883 ; Alphabetical Index to the Practical Stotntes^; a 
Copious Table of Stamp Duties; Legal Time, Interest, Discount, 
Income, Wages and other Tables; Probate, Legacy and Succession 
Duties ; and a variety of matters of practical utility. PuBLiBBMD 
AmruALLT. Thirty-cdghth Issue. {Now ready,) 

Contains the most complete List published of the EngUsh Bar, and 
London and Country Solicitors, with date of admission and appointments, 
i^d is issued in the following forms, octavo size, strongly bouna in doth : — 

i. d, 

1. Two days on a page, plain 5 

2. The above, nmBLiAViBD for Attendanobs 
8. Two days on a page, ruled, with or without money columns 

4. The above, intbrleavid for ATmiDijroBS .... 

5. Whole page for each day, plain 

6. The above, intbblxavid for Attbndanois ... 

7. Whole page for each day, ruled, with or without money cols. 

8. The above, tstsblmayvd for Attendances 

9. Three days on a page, ruled blue lines, without money cols. 

The Diary eontaint memoranda of Legal Butineu through4nU the Tear, 

" An excellent work."— 39k< Tbnm, 

'* A pnbllcation which hM long ago eecnred to Itielf the fsvotir of the profesaion, and 
which, as heretofore, jnatiflaa by ita contents the title aaaumed by It."— Xaw JournaL 

'* Oontaina all the mfiurmation which coold be looked tat In such a work, and gives It 
In a most oonvenient form and very oompletely. We may nnhesitatingly recommend the 
work to onr readers."— £d{tci<or«' Journal. 

*' The ' Lawyer's Companion and Diaiy ' is a book that onght to be in the poieearion of 
aTery lawyor, and of erery man of boslneaa.'* 

**The ' Lawyer's Companion ' is, Indeed, what it if called, for it combines everything 
rsquired for reference in the lawyer's caoe.*— Zatt Time: 

" It is a book without which no lawyer's library or offioe can be complete."— /rif A 
£aw Timei. 

DICTIONARY.— The Pocket La^/v Lexicon.— Explaining 

Technical Words, Phrases and MaTims of the English, Scotch and 

Boman Law, to which is added a complete List of Law Reports 

with their AbbreviationB. Second Edition, Bevised and Enlarged. 

By HENBT 6. RAWSON, B.A., of the Inner Temple, Esq., Bar^ 

rister-at-Law. Fcap. 8va ' 1884. 6s, 6d, 

*' A wonderful little legal Dictionary."— /mfarmawr't Lav StudmUf Jommai, 
** A Tery handy, complete, and useful little work."— Atturdoy B^iriev. 

Wharton's Law Lexicon.— Forming an Epitome of the 
Law of England, and contidning full explanations of the Technical 
Terms and Phrases thereof, both Ancient and Modem ; including 
the yarioufi Legal Terms used in Commercial Business. Together 
with a Translation of the Latin Law MaximF and selected Titles from 
the Civil, Scotch and Indian Law. Seventh Edition. By J. M. 
LELY, Esq., Barrister-at-Law, Editor of ** Chitty's Statutes,'* ftc. 
Super-royal 8vo. 1888. 1/. 18i. 

" On almost evexy point both student and practitioner can gather information from 
thia invaluable book, which ought to be in every lawyer's office."— CMAton'* Law Notes. 

'* Aa it now stands the Lexicon contains idl it need contain, and to those who voluo 
snch a work it is made more valuable still."— Xaw Tuma, June 2, 1889. 

*^^AU standard Law Werki airt htpt in Stodc^ in law caff and othir bindings^ 
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OIQ6STS.— BedforcL^Ftdtf ** Examiofttion Guides." 

Chitty'8 Inaex to all the Reported Cases decided^ 
.in Uie aeveral Courts of Equity in Engbvid, the Privy Council, and 
the House of Lords, with a seleotion of Irish Cases, on or relating- 
to the Prinoiples, Pleading, and Practice of Equity and Banlpiiptcy ;: 
from the earliest perioa The Fourth Edition, wholly reviseid, 
fedassified and bniught down to the date of publication by 
WILLIAM FRANK JONES, B.C.L., M.A., and HENRY 
EDWARD HIRST, B.C.L., M.A., both of Lincohi's Inn, Esqrs., 
Barristers-at-Law. Volume I. Roy. Svo. 1883. 12. 11<. 6d. 

*«* This yolume ooAtaini the TIUm " Abandonment ** to '* Bank- 
ra^tej" The Title Baokniptogr if a Complete Digest of all cases 
including the Decisioni at Common Law. 
'▼okunell. is in the prats, and will be israed shortly. 
Fisher's Digest of Reported Decisions in all thre 
Courts, with a Selection fronm the Iri'feh; and 
references to the Statutes, Rules and Orders of Courts from 1756' 
to 1883. Compiled and arranged by JOHN MEWS, assisted by 
CECIL MAURICE CHAPMAN, HARRY HADDEN WICKES 
SPARHAM, and ARTHUR HORATIO TODD, Barristers-at- 
Law. {In the fyreM.y 
Me'ws' Digest of the Reported Decisions for 
the year 1883. By JOHN MEWS, Esq., Barrister-at-Law. 
Royal 8vo. 1884. 16s. 
Notanda Digest in L.a'w, Equity, Bankruptcy, 
Admiralty, Divorce, and Probate Cases.— By 
fi. TUDOR BODDAM, of «he Lmer Temple, and HARRT 
GREENWOOD and E. W. D. MANSON, of Linooln'e Inn, Esqzs., 
Barristers-at-Law. 
Third Series, 1873 to 1876 inclnsiye, half-bonnd. Net, 12. lis. 6d 
Ditto, Eourth Series, for the yearn 1877, .1878, 1879, 1880, 1881, 1882,. 
and 1883, with Index. £a€k, net, 12. Is. 
Ditto, ditto, for 1884. By E. W. D. MATSraON 3nd PROCTER 
T. PULMAN, Esqrs., BaimteKh»t-Law. Plain Copy .and Two 
Indexes, or Adhesive Copy for inaertaoiL in Text-B«>ek8>(witlMmt 
Index). Annnal Snbseription, payable in advance. Net, 21s^ 
*^* The numbers are issued every alternate month. 'Each' 
number contains a coneise analyns of eveiy ease lepoKted m the 
Law Reporte, Law Jcunud, Wemi^f Meitarier, Law ^\MMt,jand the- 
Irith Laao Reports, up to and indiiding the mam eontained in the 
parts for the current month, ^tii referenme4o Text-books, Statutes, 
and the Law Reports ConaoUdatad Bigett, and an Aif HiABSTIOAIi. 
INDEX of the subjects contsined in baok iraifBaB. 
DISCOVERY.-— Hare's Treatise on ti^e I>iseovejry of 
Evidence.-— Second Edition. (By SHERLOCK HARiE, Bar> 
rister-at-Law. Post Svo. 1877. 12». 
Sichel and Chance's Discovery.— The Law relating to- 
Interrogatories, Production, Inspection of Documents, and Dis- 
covery, as well in the Superior as in the Inferior Courts, together 
.with an Appendix of the Acts, Porms and Ordeis. By WALTER S. 
SICHEL, M,A., and WILLIAM CHANCI), M.A„ Esqrs., Bar- 
zasters-at-Law. Demy 8va 1883. 12<. 
•' Tke work will, we thluk, be very useful in practice, and may be confidentl 
•reoemmended for use in judg^' chambers." — Zmw Timet. 

" It will be of much use to practitionexB to rbe able to find, as we do in the work 
before us, an intelliffent account of ^e wholeiaet of deoiaione."— iSoMettor*' JowniuU. 
'* It ia evident utat thia work \b the resttlt of much careful and .p^stakin^ 
research, and we can eonfideatly reeommend it as a careful and Qonvenient eom- 
pendium, and particularly as likely to be of material assistance to those who are 
much ex^aged in judges' chambers or in the county courts." — Lata Magasine, 
^^* All standard Law Works are kept %n Stock, in law calf and other bindings. 
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DIVORCE.— Browne's Treatise on the Pl*lncipl«5 
and Practice of the' Court for Divorce- and 
Matrimonial Causes:— -With the Statutes, BuIm? Fees 
ud- Fonns relating thereto. Fdorth Bditlon. By QfiOBGE 
BBOWNB, BBq.. BMriBt^Nkt>Lam Demv 8vo. 1B80. IL 4«. 

« The book i» a oleari practioal, and, so far tta*we hvn been «bl* to test it, aoourate 

•esposttion of divorce- la^ and prooedure."— <8oitd<or«* JmimalM 

0OMIG!L.--Dicev on the Law of Domlcil'aB si branch 
of theL-av«^'of England! stated' in the fbrm of 
Rules.— By A. V . DIOBY, RO.L., BaRi8ter4bt-Law. Author of 
'^ Bules for the Selection of OPartieB to an Aotion." DemySvo. 1879. 18f. 

eA8EMENTS:~Godd)ard^s Treatise on the Laivir orf 
Hasements.— By JOBtlT LBTBOUBN aOBDAIGD; Sto,, 

Barrister^at-Laim Seoond Bdition. Demy 8to. 1877* Iflv. 

*'Ths book isiniTttluabto: whem^tbe oaasvars aUenttlie astfaorfaaatakM'palM'to 
sseeftatn what the law would be if broight inle qaastlOD.''-«£«Na /onrnoli 

"Nowbeie faaa the saliject been trealed to eitaiutiTely, §Md, we may.aAlySS B Sti tH « 
oaUy, as by Mr. Osddard. We recomAend it to tksrmost oaiefal stadyof the l«w*Bllidttnt, 
as wett BS<to the library ofthe pvaotitioiier.''— few TImm 

ECCLESfASTICAL LAW.— Dodd^s Burial and other 
Church Fees and the Burial Act, 1880 :— Wtth 
Notes. By X T. DODDj M.A., Barrister-at-Law. Boyial2te. 
1681. 4t. 

Phillimore's (Sir R.) Ecolesiastioal Xja^Ar. -^The 
Bodeslastical Lawd the Ohuroh ol England. With Suj^lementi 
containing the Sta4iite» and Decisions to end of 1876. By the 
lUght Hon. 3iR BOBBBT PHILLIMOBIS, D.C.L. 2 Tois. 8to. 
1878-76. S. 7«. M. 

ELECTIONS — Carter's Corrupt and Illegal Practices 
Prevention Act, 1883, with Notes and an Index. Edited 
by JOHN GOBRIE OAKTEB, Esq., Recorder of Stamford. Farm- 
ing a Supplement to Bogerson Elections." Koyal 12mo. 1888. 5s. 

** Mr. Carter's notes are exploit, and serve the useful purpose of clearly indicating 
all alterations in the law."— 2%e Lai» Timts. 

FitzGerald.— 7trf« *«BaUot.'' 

Rogers on Elections, Registration, and Election 
Agency. — Thirteenth Edition, indudhig Fstitionb and Muni- 
cipal Elections and Begiitration. With an Appendix ol Statttles 
and Forms. By JOHN CORBIE GARTER, of the Inner Temide, 
Esq., Barrister^t-Law. Royal 12ma 1880. 12. 12t. 

*' Petition has been added, setUngr forth the prooedore and the deolslobs on that 
sabjeot; and the statutes passed since the last edition are explained."— 2te4lm««. 

" A. book of long standing and for information on the oommon law of eleottons. of 
which it contains a mine of extracts from and referenoes to the older authoritlfls, 
will always be resorted to."— Zaw Journal 

ELECTRIC LICHTINC-Cunynghame's Treatise on the 
Law of Electric Lighting, with the Acts of Par- 
liament, and Rules and Orders of the Board of Trade, a Model 
Provisional Order, and a set of Forms, to which is added a Descrip- 
tion of the Principal Apparatus used in Electric Lighting, wilh 
Dlustrations. By HENRY CUNYNGHAME, Barrister-at-Law. 
Royal 8yo. 1883. 12«. M. 

EMPLOYERS' LIABILITY ACT.*^9iacdonell.-FMfo«Mafl(er and 

Serrant.*' 
Smith.— 7«a " Negligence." 

^**^a itandard Law TTorifcfafV i^pt •n<8todll,l<t Um coif cmd'otAfcr Mfidjiigti. 
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CQUITY, md Vide CHANCERY. 

Chitty's Index.- Vide •* IMgartB." 

Seton*8 Forms ol Decrees. Judgments, and 

Orders in the High Court or Justice andCourts 

of Appeal, bftving etpecial referonoe to the Ohtauxary Divimon, 

with FtmotlGftl Noleb Fonrtii Edition. By B. H. LEACH, En., 

Senior Begistnr of the Chanoexr Divirion ; F. G. A. WILLIAMS, 

of the Inner Temple, Ee q. ; m dthe late H. W. HAT, Biiq.; sao- 

oeeded hj JAMBS BASTWICK, of linoobi's Inn, Esq., Bftmstere- 

at-Law. 2 vols, in 8 parti. Boyal 8to. 1877—79. 42. lOf. 

*«* VoL II., Parts 1 and 2, aeparately, price each 12. lOt. 

" The Bditon of this new editlcm of Seton deaerre mu^ pralso for what Ib ahnoet, if 

not AhMiluttly, AH IxmoTation tn law bocdca. In treating of any diyision of thdr subject 

tfaej hftTe put prominently forward the retult of the latest decisionB, settling the law 

■o nr as it la ascertained, thus avoidinff much useless reference to oldo: cases. . . 

Ihsre can be no doubt that in a book of practioe like Seton, it is much more important 

to be i^e to see at once what the law is than to know how it has become what it is ; 

and the Sdit<na have evidently taken great pains to cany out this principle in pre- 

■entfaig the law <m eadi diTision of their labours to their readers."— TAe ^sms. 

'* Of aU the editions of *Beton' this is the best . . . We can haidly speak too 
hlidily d the industry and inteUigsnce which have been bestowed on the preparation 
of the notes."— AoiMitorf' Journal. 

** Now the book is before us complete ; and we adyisedly say eompUU, because it 
has scarcely ever been our fortune to see a more complete law book than this. Bxten- 
sIto in sphere, and exhaustiye in treatise, comprehensive in matter, yet apposite in 
deteUs, it presents all the features of an excellent work . . . The indeic, extend- 
ing over tit peges, is a model of comprehensiveness and accuracy."— Xaw JommaL 

Smith's Manual of Bquity Jurisprudence.— 
A Maanal of Eqmtj Julflpnidenoe for PiaotitionerB and Stadents, 
fomided on the Works of otory, Spenoe, and other wziters, and on 
more than a thooaand rahaeqnent oaaee, oompridng the Fnn<bunental 
Prboiplea and the points of Equity nsoally ooonnmg in General 
Praotioe. By JOSIAH W. SMITH, B.C.L., Q.C. Thirteenth 
Edition. 12mo. 1880. 12t. M. 

"There is no dlsgidring the truth; thepropermodetoiisetlUsbookistoleaniitspagea 
by heart."— lew MogoMtm amd Rmritm, 

** It will be found as useful to the praotitioner as to the stodent.*— Sdlieiton' JoumaL 

Smith's Practical Exposition of the Principles 

of Equity, illustrated by the Leading Dedsions thereon. For 

the use of Students and Practitioners. By H. ARTHTJB SMITH, 

M.A., LL.B., Esq., Barrister-at-Law. Demy Svo. 1882. 20t. 

" The book seems to us to be one of great value to students."— SolMfor/ JounuU, 

** Thia is a most remarkable book, containing in a reasonable space more infor> 

mation, and that better arranged and conveyed, than almost any other law book 

of recent times which has come under our notice."— iSMiirdoy Beview. 

EXAMINATION QUIDES^Bedford's Guide to the Pre- 
liminary Examination for Solicitora—Fomrth 
Edition. 12ma 1874. Nei,U. 

Bedford's Digest of the Preliminary Examina- 
tion Questions in Latin Grammar, Arith- 
metic, French Grammar, History and Geo- 
graphy, with the Answers. Second Edition. Demy8yo. 1882. 18li. 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Aet, Z9. 

Bedford's Student's Guide to Smith on Con- 
tracts. Demy 8yo. 1879. 8a M. 

Bedford's Final Examination Guide to Bank- 
ruptcy. — Fourtii Edition. {In prepanaUm,) 

Bedford's Student's Guide to the Ninth Edition 

of Stephen's New Commentaries on the Laws 

of England.— Third Edition. Demy8vo. 1884. 7i. 6d. 

\* AU Mtandard Law Wcrki art kepi in Sioekt in law ea^f and other Hndingt^ 
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EXAMINATION GUl6ES.-0wi<*Mi*<. , ^, 

Bedford's Final Examination Digest: containing a 

Digest of the FinsJ Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Conux on 
Pleas, and Exchequer Divisions of the High Court of Justice, and 
on the Law of Beal and Personal Property and the Practice of 
Conveyancing, with1;he Answers. 8vo. 1879. 16», 

" Will furnish students with a large armoury of weapons with which to meet the 
attaoks of the examiners of the Incorporated Law Society."— Zaw Times. 

Haynes' Lectures on Bankruptcy; originally de- 
livered before the members of the Liverpool Law Students* Asso- 
ciation. By JOHN F. HAYNES, LL.D., Author of the "Student's 
Leading Cases," &c. Koyal 12mo. 1884. , 5». 

Haynes and Nelham's Honours Examination 

Digest, comprising all the Questions in Conveyancing, Equity, 

Common Law, Bankruptcy, Probate, Divorce, Admiralty, and 

Ecclesiastical Law and Practice asked at the Solicitors* Honours 

Examinations since their establishment to the present time, with 

Answers thereto. By JOHN F. HAYNES, LL.D., Author of 

"Chancery Practice," "The Students* Leading Cases,'* &c., and 

THOMAS A. NELHAM, SoUcitor (Honours). Demy 8vo. 1883. 16*. 

" Students going in for honours wiU find this one to their advantage. "— Law Tunes. 

« Answers are appended which, judging from an examination of several of them, 

appear to be careful and accurate." — SoticUora' JouvyuiI. 

Shearwood's Law Student's Annual (Second Year). 
— Containing the Questions with short Answers to the Solicitor's and 
Bar Examinations, 1882 — 1883, with Remarks and Comments 
thereon. A list of Books suggested for Students, Cases and im- 

Sortant Statutes for the year, Extracts from Law Students' Debating 
ocieties, and the Prize Essay and Prize Answers to the Questions 
set last year. Edited by JOSEPH A. SHEARWOOD, Esq., Bar- 
rister-at-Law. Demy 8vo. 1884. 6$. 

"This is a book of a thorough character. . . . Much care and labour have 
evidently been expended on the book, which will be found of great advantage to 
students."— £aie JourntU. 

"We know of no other manual which contains the same quantity of information 
in such a concise form." — SoUeitori Journal. 

**The remarks on the examinations are very interesting, and there are some 
valuable hints as to what books the candidate for honours and a pass respectively 
should use." — Gibson's Law Notes. 

*«* A few copies of the first istue may stiU be had, price 5«. 

Shearwood's Student's Guide to the Bar, the 

Solicitor's Internnediate and Final and the 

Universities Law Examinations.— With Su^fgestions 

as to the books usually read, and the passages therein to whioh 

attention should be paid. By JOSEPH A. SHEABWOOD, K A., 

Esq., Barrister-at-law. 8vo. 1879. 6s. 6d, 

** Any stadent of average intelUganoo who oonadentlonsly follows the path and obeys tbe 

initnictlons given him by the anihor, need not fear to present himsolf as a candidate 

for toy of the ezaminatioiis to which this book is intended as a galde.'*— Zaio Journal. 

EXECUTORS.— Macaskie's Treatise on the Law ot 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. With an Appendix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. 8vo. 1881. 10s. Sd, 
" An able summary of the law of administration, now forming one of the subjects 

•et for the general examination for call to the bar." 
" Students may read the book with advantage as an intrcdu^tion to ' WilUams,* and 

by praotiUoners not posseflsing the larger work it will undoubtedly be found 

useml.** — Law JounuU. 

Williams' 'Law of Executors and Adminis- 
trators.— Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and BOLAND VAUGHAN WILLIAMS, Esqn., 
Bairisters-at-Law. 2 yola. Royal 8to. 1879. 8^ 16«. 

*«* AU skmdard Imw Wcrhsorshept in Stocky in law ealfond other binding§» 
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EXTRADITION.— Kirchner'sL'ExtradiUoii.—Ilecnealllenfef*. 
mBnt in Exteiwo tom In Ttait^ conchis jnsqu'air ler Janvier, 
1888, entre lea Nations civilSs^, et donnant la solution precise des 
dlffionlt^ qiii peuvent snrgir dans leor application. Avec une Fr^- 
Iao0 de ISe G&ORGES LACHAUD, Avocat k la Cour d'Appel de 
Paris. Public sous les auspices de M. C. B. HO WARI> VINCENT, 
Diieoteur des Affures Griminelles de la Police M^tropolitaine de 
Londies. Par F. J. KIROHNEE, Attach^ k la Diiectian des 
AAmmi Criwhmllfls. In 1 voL (1150 pp.) Boyal Svo. 2L 28, 

FACTOHS ACTSi— Boyd and Pearson's Factors Acts 
(1S2'S to 1877). With an Introduction and Explanatory Notes. 
By HUGH FENWICK BOYD and ARTHUR BEILBY 
PEARSON, Barristers-at-Law, and Joint Editors of "Benjamin's 
Treatise <m Utte Sale of Personal R^perty." Boyal 12mo. 1884. 6«. 

FACTORT ACTS.'—Notautt's La^ysr relating to Factories 

and ^ATorkshops. Second Edition. 12ma 1879. 9<. 

' FARM, LAW or.— Dixon's Lccw of the Farm,— A Digest of 

Cases connected with the Law of the Farm, and indudiug the 

Agrtcoltural Cust oms of England and Wales. Fourth Edition. 

! By HENRY PERKINS, Esq., BarriBter-at-Law. 8vo. 1879. 12. 6$. 

" It is impoMible Mi to be ■truck with flie extraordinary raaearch that must havebaen 
uaed in the compilation of such a book as this."— Zow Jommal. 

*«* Supplement to above, containing the Agricultural Holdings (Eng- 
land) Act, 1883, wi^ esqtlanatory Notes and Forms; together with 
tbs Gtound Game Act, 1880. By AUBREY J. SPENCER, Esq., 
BMrister-at>Law. Demy 8vo. 1883. 6<. 

flXTUflE&— Amos and Fera-rd on the l^atw of Fix- 
tures and' other Property partaking: both <^ a real and 
perBami Nature. Third EcBtiop. Revised and adapted to the pre- 
sent state of the Law by C. A. EERARD and W. HOWLAND 
ROBERTS, Esqrs., Banist«rs-at^Law. Demy 8vo. 1888. 18*. 
j •* ka accmate and well written worit."— fiWtmtejf 2iegi»t. 

*'The editors have accomplished their work satisfactority. We have tested the 
new edition in numerous points, and on theie we have found tbo modem cases mid 
statutory provisions carefully inserted." — Solicitors' Journal, Mardi 22, 1884. 

FOREIOM JUDGMENTS.— Piggotf 9 Foreign Judgments 
their effect in the English Courts. Part I. The 
English Doctrine, Defences, Judgments in 
Rem. Status.— By F. T. PIGGOTT, M.A., LL.M., Esq., 
Baxrister-at-Law. Royal 8to. 1879-81. In 2 parts. Back 15«. 

PORMS.— Allen.— Fi(2e «< Pleading." 

Bullen and 1^9t)AB,^rid»'' Pleading^ 

Chitty's Forms of Practical Proceedings in 

the Queen's Beneh. Division of the lilgh 

Court of Justice: with I7oto» containiBf^ tke SlarfnitM, 

« Rnles and Cases relating tiiereto. Twelfth Edition. By THOS. 

WILLE8 CHITTY,EBq.,Bam8ter-at.Law, Demy8vo. 1883. 1Z.18». 
*' The forms themselves are brief and clear, and the notes accurate and to the 

eint. The present edition brings the book into harmony with the new Kules of 
ocedme.. We have tested it in various ways, and have found it wanting in no 
xaspact. "-*-Iaw Journal^ March 22, 1884. 

Danieirs Forms and Precedents of Proceed- 
ings in the Chancery Division of the Hig^ 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes. Being the Third Edition of " BameBfs 
Chancery Forms." By WILLIAM HENRY ITPJOHN, Esq., of 
Gray's Inn, Ac, &c. Demy 8vo. 1879. 22. 2s. 

*V^ All itandard Jmw WorH^art hepiin^JSUMk^inlaw ea^mgdi)0ftHfi^^ 
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HIQHWAYS.-Baker's Law or Highways in England 
and AVales, inohi^B&g BridgM o&d L«ooiiiotlv«i. Gon^iriBing 
a raooinot oode of the Mveral provirions mder 6Mfa head, the 
Btatates at length in an Appendix ; with Notee of Caies, Fonni, 
and oopioiig IndeoL Bgr THOMAS BAKEBy ol the Itmer Temple, 
Esq., Baniatff^at-Lanr. IKoyal 12lBe. 1880. 15«. 

**inii« Ifl distinotty a well^planiied book, and eamnot fafl to be usefol, not only to 
lawyeni) but to thme wko may ba locally engaged in the numagement of highways."— 
Latio JimrTuU, 

** The general plan of Mr. Baker's book is good. He groups together condensed 
■tatementi of the effect of the provisions of the different Highway Acts relatinflrto 
the same matter, giving in all cases references to tiie sections, wmch are printed in 
full in the appendix. To each condensed section, or group of sections, he appends a 
note, atatin^r ooncisely the offeot of thadedaionfl."— Mlettor/ JcmmaL 

Chambers' La-w rsiating to Highways- and 
Bridges, being the Statatee in foil and brief Notes- of 700 
Leading CaBe»} together with the Lighting Aot, 1888. By GSa 
7. CHAMBBBS, Esq., Barrister-at-Law. 1878. 12«. 

HUSBAND AND WIFE.— Lush's Law of Husband and 
V^ife ; Tritfain the Jurisdiction of the Queen's Bench and Chancery 
Diviaions. By C. MONTAGUE LUSH, of Gray's Lin and North 
Baitem Gkouit, Esq., Barrister-at-Law. Demy Svo. 1884. 20s. 

" Looking to the extreme difficulty of the subject, we think the book a very good 
one." — Law Journal. 

" A Ivw book of solid exoeUonoe . . . will psobafoly beooma the stuidard "mnk 
on the subject."-— iGfoturcZoy JBevMM 

INU^NO REVENUE CASES Highmore's Summary Pro- 
ceedings in Inland Revenue Cases in Bngland 
and WsLlea. By NATHANIEL JOSEPH HIGHMORE, of 
the Middle Temple, Esq., Barrister-at-Law, sad of the Inland 
Bevenue Depavtment Keyal 12mo. 1882. 6s. 

** ▲ oompleter treatise on proceduxe applied to cases udder the Revenue Act, and as 
a book of pracUoe it is thsi)ett we have seen."— rAs jMtiee </ (A«Pm6«, Jan. 28, 1882. 

INSURANCC— Araould on the La^w of Marin«r insu- 
rance.— imh Edition. By DAYTO MAOLAGHLAN, Epq., 
BanrlBter4it-Lsw. 2 toIb. Boyal 8?a. 1877. 82. 

'* AS a teat boek^ ' Afaoold' is now all tiis-pisotttleiMr oao want, and we eoogmialats 
Iks sMior upon the lUU with whieh he baainserporalisd the nsw deoUsna."— Xois fIsMf. 

LoTArndes on the Law of Marine Insurance; — By 
BIOHABD LOWNDES. Atithor of "The Law of General 
Ayersge,"&c. Second Bditimi. (InpreparaUon,) 

Lo\;vnde8' Insurable Interest and Valuations.— 
By RICHARD LOWNDES, Author of " The Law of General 
Average," "The Law of Marine Insuranoe,*' &o. Demy 8vo. 
1884. 6s. 

INTERPrirriONAL LAW.— Amos' Leptures on Inter- 
national Lair^.— By SSBLDBVr AMO0, M.A., ProfeMor 
of Jmisprodenoe (liwIutHug fiitemational Law) to the Inns of 
Court, ftc. Royal 8yo. IWli. 10s. 6dL 

Dicey.— Fidi ''DomidL" 

Kent* 8 Intemational La'^ir.— Kent* » GoamaBtary on 
Bttaraaliemi Law. Edited by J. T. ABDY, LL.D., Judge of 
Obmnty Cbart». Seoend BcfittoH. Ohyim 8¥0h 1878. lOt. 6cL 
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INTERNATIONAL LAW.-Om«»«««i. 

Levi's International CoRimercial La^v.— Being the 
Mudples of Heroantile Law of the following and other Countries 
— TiB. : England, Ireland, Scotland, Britlrii India, British Coloniea, 
Anslria, B^;iam, Bnudl, Buenos Ayres, Denmark, France, Gennany , 
Greeoe, Hana Towns, Italy, Netherlands, Norway, Portngal, PnuBia, 
BoBsia, Spain, Sweden, Switurland, United States, and Wiirtemberg. 
By LEONE LSYI, Esq., F.aA., F.S.a, Banister-at-Law, Ac. 
Second Edition. S Tok Boyal 8to. 1868. 11, 15t. 

Vattel's Law of Nations.^-By JOSEPH CHITTY, Esq. 
Boyal 8to. 1884. U It. 

WTheaton's Elements of International Law; 
Second Bnfi^ Edition. Edited with Notes and Appendix of 
SUtntes and Treaties. By A. C BOTD,' Esq., Bairister-at-Law. 

Anthcnr of ** The Merchant Shipping Laws." DemvSyo. 1880. 1Z.10«. 

**Mr. Boyd, the latest editor, haa added oieny hmM notes ; he has inserted in the 
Appendlz palilio doonments of permanent value, and there is the prospect that, as edited 
1^ Mr. Boyd, Mr. Wheafcon's Tohune vill enter on a new lease of lifiB.*'— 7%« Ttma. 

** Both the plan and execution of thg work before us deseiTes commendation. . . . 
Ihe text of wheaton is pres e nted without alteration, and Mr. Dana's nnmbeiing of the 
seotioDS is preserred. . . . The Index, which could not hsTC been compiled without 
sraeh thought and hdMmr, makes the book heady for referMioe.''~£aas JommaL 

** Students who roquire a knowledge of Whaatoo'a text wiU iind Mr. Boyd'a yohuns 
▼ary oonTenient**— X«s Magtuim. 

INTERROCATORIES.-Sichel and Chance.— Fu2e" Discovery." 
JOINT OWNERSHIP.-Foster.— Ftefe <* Beal Estate.*' 
JOINT STOCKS — Palmer.— Fiife *<GonTe7snoing" and ** Company 
Law." 
Thring's (SirH.) Joint Stock Companies' La^w.— 
The Law and Pmotioe of Joint Stock and other Cknnpanies, indnding 
the Companies Acts, 1862 to 1880, with Notes, Orders, and Knles in 
Chancery, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Admin lster- 
ing, and Winding-up a Company. By Sib HENBT THBING, 
KC.B., The ParluanentaiyConnseL Fourth Edition. ByG.A.B. 
FITZ6ERALD,Bsq.,M.A.,Barri8ter«t-Law.Demy8Y0. 1880.12.5t. 
"TlMbkrbestantiiority m the sabjeot"— !%« 9«m«. 

** One of its most ^lalusUe features Is its oollection of precedents of Menda nunoand 
Articles of Association, which has, in this Edition, been largely increased and Im- 
npored." Law JourwU. 



JUDGMENT >.— Piggott.— Ftiie "Foreign Judgments.' 

Practice on Signing 
the High Court of Justice. With Foims. By H. H. 



Walker's Practice on Signing Judgment in 



WALKEK, Esq., of the Judgment Department, Exchequer Division. 
Crown 8yo. 1879. 4s. fid. 

■* We think that soUdtors and their derks will find it extremely useftil.''— Zow JomnmL 

JUDICATURE ACT8.-^A^hlteway's Hints on Practice; or 
Practical Notes on the Judicature Acts, Orders, Rules and Regula- 
tions of the Supreme Court. Illustrated by the Latest Cases. 
Together with the Rules of the Supreme Court, 1888. Wi tii m i 
Introduction, References, Notes, and Index. By A. R. WHITE- 
WAY, M.A., of the Equity Bar and Midland Circuit, Author of 
"Hints to Solicitors." Second Edition. Royal 12mo. 1883. 14s. 
Sold separately " Hints on Practice,'* with Cases and Index, 7s. M, 
The Rules, edited with Notes, Cross References, and Index, lim/p Uatherf 7s. 6d. 
"This book contains an immense amount of useful information of a moet practical 
eharacter." — Oibwn't Law Note*. 

" Under the circumstances he has done wonders, for he has produced a serviceable 
new edition of an already serviceable book, containing as much (Titidsm and sugiG|es- 
tions on the new Rules as is likely to be helpful to the practitioner."-- £aw MoifOMhu. 

*«* AU gkmdard Inw Worla orehepim Stotk^ in Um 
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JUDICATURE ACTS -CSm«nt*€rf. 

Wilson's Supreme Court of Judicature Acts 
Rules of the Supreme Court, 1883, and Forms. 
With other Acts, Orders, Rules and Regulations relating to the 
Supreme Court With Practical Notes. Fourth Edition. By M. 
D. CHALMERS, of the Liner Temple, and M. MUIR MACKEN- 
ZIE, of LincoUi's Inn, Barristers-at-Law. Royal 12mo. 1888. 25«. 

*^* A LABOE PAFBit ZDITION FOB MABaiNAL N0TB8. BOTAL 8V0. 1883. 30«. 

Sxtraetfrom Prtfaee to the Fourth Edition,^" The present edition contains the Rules 
of the Supreme Court, 1888, with notes and comments. Where a repealed rule Is 
reproduced without alteration a reference to its former Order and number is given in 
the margin. Where a repealed rule is reproduced with modifications the marginal 
reference to it is preceded by the prefix cf. Where a rule is new it is stated to be so 
in the note, and reference is made to any statute, consolidated order, or common law 
or Admiralty rule upon which it appears to be founded. 

" This edition further includes the provisions of the Bankruptcy Act, 1883, in so 
far as they relate to or affect the Supreme Court, and the Statute Law Revision and 
Civil Procedure Act, 1888. We have also entirely re-constructed the Index." 

« All that can be expected is an accurate statement as to the sources of the rules, a 
short practical explanation of the alterations affected by them, and copious cross- 
references. The eoitors have accomplished remarkably well all that could reasonably 
be expected from them. Their notes to the rules are concise, clear, accurate and 
practical. . . . The index to the book is greatly improved.' —-Soiicttor*' Journal. 

** Wilson's * Judicature Acts' remains what it always was, one of the most handy 
as well as one of the best appreciated editions of the Acts."— Law Magcmne, 

** Wilson's ' Judicature Acts ' is now the latest, and we think it is the most con- 
venient of the works of the same class. . . . The practitioner will find ^hat it 
supplies all his wants."— Zow l%mes, 

JUSTINIAN, INSTITUTES OF.-Mears.— Fm^ "Roman Law." 

Ruegg's Student's " Auxilium " to the Institutes 
of Justinian. — ^Being a complete ^nopsis there of in the form 
of Question and Answer. By ALFBiED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Poet Syo. 1879. 5«. 

** Tbs student will be greatly assisted in clearing and arranging his knowledge by a 
work of this kind."— ^ow Journal, 

JUSTICE OF THE PEACE.— Burn's Justice of the Peace 
and Parish Officer.— Edited mider the Superintendenoe 
of JOHN BLOSSBTT MAULE, Esq., Q.G. The Thirtieth Edition. 
Five large vqIb. Syo. 1869. 71. 7«. 

Stone's Practice for Justices of the Peace, JoBtices 
Clerks and Solidton at Petty and Spedal Sessions, in Smnmary 
matters, and Indictable Offences, with a list of Summary Convic> 
tions, and matters not Criminal. With Eorms. Ninth Edition. By 
W. H. MACNAMARA,£sq.,Barrister-at-Law. Demy 8vo. 1882. 25«. 

** A yeiry creditable effort bos been made to condense and abridge, which has been 
successful whilst thd completeness of the work has not been impaired."— Xow Timet.. 

Wig ram's Justices* Note Book. — (Containing a short 
account of the Jurisdiction and Duties of Justices, and an Epitome- 
of Criminal Law. By W. KNOX WIGRAM, Esq., Barrister-at- 
Law, J.P. Middlesex and Westminster. Third Edition. With a 
copious Index. Royal 12mo. 1883. 12s. dcL 

" We have found in it all the information which a Justice can reqiiire as to recent 
legislation."— 7%e Timeg. 

** This is altogether a capital book. Mr. Wlgram is a good lawyer and a good 
Justices' lawyer.^— Zaw Joumai. 
** We can thoroughly recommend the volume to magistrates." —Lam limtt, 

LAND ACT.-~i8ee ''Settled Estates."— Middle ton. 

*«* AUitmdardLaiw WarJu <m kept in 8iodt^w law calf and other Hndimg$. 
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LAND TAX.— -Bourdin's Land Tax.— An Ezporftfon of tb* 
Land Ttuc ; iU Aaaeamaamkt Mid €k>IleotMa, with a fltafeaneiit of the 
liffhtt conlenrsd by tfarBademptioa Aetfc By IfABJS A. BOIJB- 
Dm (late BogfrtHT of IdMid Tax). Second Bditkn. 187t). U. 

LANOLORO AII0TENANT.^Mroodfair8 Law of Landlord 
and Tenant.— With » fall Collection of ProcedentB and 
Fonns of PhKsedtue. Containing alBo an Abstract of Leading Pio- 
peakieni) aid Tablee ef eertttiii ChietoiM oi the Coimtty. Twelfth 
Bditfam. In whkdi the Pxeeedenleof LoaaoB have been xeviaed and 
enlaiged, witii the aariatanee of L G-. Gr. BobbinB» Esq. By J. IC 
LELT, Eaq., BanJater-at-Ijaw. Bpyal 8vo. 1881. IZ. 18& 

*'lhe adiler hm exoeiided eUbonte indwtfy Mid qratemtie ability in maUo^ tha 

woik «a parf aot aa poMue. "— AiioMon' J^uraoiL 

LANDS CLAUSES ACTSir-Jepaon's Lands ClauBas Con* 
SOH datl on Aets: wMOiBeeiaienayFonnajftTableolCoata; By 
ABTHCB JBPSONjEaq., Barrtrter^at-Law. Demy 8to. 1880. 18& 
" Tlie work oondudea with a ntimber of forma and a remarkably good tndesc"^ 



t< 



Ab far ae we taave been abia to dlaeovar, all tfaedaeUlona hare been atatad, and 
the elllbet of them correetly glTan."-~£a» J 9 w n udt 



LMMi UST.-'Law List (The).— ComfRriaing the Jndgea and OflSoen 
of the diifevent Conrta of Jnatioe, Coonael, Special Plenden^ 
Daeli— ian» CoufeyanoaWr SoUdtoia, Nolaiieai &c, in Kngiand 
and'Walea; liieCiiomtB^ Jndgee, Treaanfefa, Eegiatnan, and ffig^ 
BnAHfli of' the Connty Conrta; Metropelitan and Stipendiaty 
Magiatratea, Official Beceiven under the Bankraptcy Act, Law and 
Vnblie Ofiloen in England and the Coloniea, Foieign Lawyera with 
their Engliah Agenta, Sheriffs, Under-Sheriffa, and their Depatiea, 
CleriBB of ate Peace, Town Clerka, Conmers, &c., &c., and Comnda- 
idonan for taking Oatha, Con^eyanoen Fracttaing in England under 
Certiflcatea obtained in Scotland. So fkr aa relatea to Speciai 
Pleadera, Draf tamen, Conveyancera, Solidtora, Ploctors and Notariea. 
Compiled by JOHN SAMUEL PUBCELL, of the Inland Bevenne 
Office, Somerset Honae, Begiatrar of Stamped Certificates, and of 
Joint Stock Compaaiea, and Pabllahed by the Anthorily of tlw 
CoamiMionefa of Inland Bevenne. 188i. {Nei Cath, 9t.) lOs. 6tL 

LAW RlPORTSw-^A Teay laage StodDol aeoand-hand and new Beporta. 

Pricea on application. 
LAW STUDENVS ANNUAL.— Fie2a" Examination auides." 
LAW SUIT.— The Humourous Story of Farmer Bump- 
kin's Lavsr Suit. By BICHARD HABBIS. Barriater-at- 
Law, Author of " Hints on Advocacy.*' Second Edition. Boyal 

I2mo. 1883. ««. 

" Host of the Btandlngr grievanooa of scdtora find a place in thifi book." -Zaio Tima. 

LAWrCR'S COWPANIOH.— n* " I>lary." 

LEADING CASES.— Ball's Leading Cases on the Law^ of 
Torts, with Notes. Edited by W. B. BALL, LLD., Esq., Barria- 
ter-^at^Law, Anther ot *' Prinoiplee of Tbrta and Contracts." Royal 
»7o. 1884. 21a. 

Haynes'' Student's- Leading Cases. Being aome of 
the Principal Decisions of the Conrta in Constitntional Law, Com- 
mon Law, Conveyaneing and Equity, Probate, D^^rce, Bankruptcy: 
and Criminal Law. Witk Notes for the use of Students. Second 
Edition. By JOHN F. HATNES, LL.D. {In the prm,) 

" Will prove of great uttUty, not only tO'StndaBts^ bat Praatfttomaar. Tbt Hcfim mn 
dear, pointed and concise. "—Xaw limes. 

** We think that this book will aapplrawaai ttiebeekiarfaftfasljweK 

aflraofced for referenoe."— Xa» JowmaL 

;*«* AU BUnndard Law Worki art hqft inStoektinlaim calf and other 6tiic2mgr« 
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LEADtMQ CA8e&-^0»«<<iMMi. 

Shirley's Leading Cases.— A Saleetfon of Leadincr 0mm 
in tlie OammoQ Law, ^th Notes, and a Sketdi of some of £e prin- 
^pal ohaages introdueed l^the BuIm of Supreme Court, 1883. By 
W. SHIRLEY SHIRLEY, M.A., B.C.L, Esq., Banister-at-Law. 
Beoond Edition. Demy8vo. 1898. 16s. 

*'The book is deserrlog of high praise, and we commend It in all confidence. "— 
WbtOH's Law Notu, April, 188S. 

" The selection is very large, though all are dJsttnotly 'leading oases,' and the notes 
tie \ij no means the least meruonious pert of the wosk."— Zaw JompmU. 

"llr. Shirley writes well and clearly, andAvideatly uadsntands what lieis writing 
about **-— Xtfw TvukM 

LEGACY OUTrE8.~F<(& << Taxes on SaccesaioQ.'* 

LEXICON.— Fids "Dictionary.*' 

LIBEL AND aLAttDER.-Odgers on Libel and Slander^*- 
A Digest of the Law of Libel and blander, with the Evidence, '2x0' 
oedure and Praotioe, both in OivU and Oriminal Cases, with 
Precedents of Pleadhigs. With Appendix of Statutes including 
the Newspaper Libel and Registration Act, 1881. By W. BLAKE 
ODGERS, M.A., LLD., Barrister-at-Law. Dem7 8vo. 1881. 24s. 
"We have rarely exsmined a workwhiofa shows so much industry. 
. . So good is .the boolc, wUoh in ita topical arrangement is vastly 

taperior to the general run of law hooks, that oriticiani of it is a jDompli" 

nent rather than the reTorae." — Law JowmaL 
**llke excuse, if one be needed, for another book on Libel and Slander, and that an 

Baglish one, may be found in the ezoellenoe sA the author's work. ▲ clear head and 

a skillod haud are to be seen throughout. " — Batnui fram Prtfate to Amenean rtprint. 

UBRARIES AND MUSEUMS.— Chambers' Digest of the 
LsiW relating to Public Libraries and 
Museunas and Literary and Scientific Insti- 
tutions generally. Second Edition. By Q. :E. GHAM- 
HEBS, Bamster-at-Law. Imjpexial 8vo. 1879. 8s 6(2. 

UCENSINC— Hindle's Tre&tise on the Legal Status of 
Licensed Victuallers and other X.icense- 
Holders, as affected by recent Liegialation 
>and Deeisions ; containing a luU Beport of the Prooeedinga 
'and Judgmeat in the ^leeeut BaiHieii Licensing Appeals, with Notes. 
Thiid Edition. By f^&EDK. G. HINDLE, Esq., Solicitor. 
Demy 8vo. 1888. Net, 28. 6d. 

Liely and tFoulkes* Lioensing Acts, 1826. 1869:, 
1872, and 1874; conteuHngthe Law of thefiale of Liquors 
byBetail and the Management of Lieansed Houses ; arith Notes to 
the Acts, a Snmmaiy of the Law, and an Appendix of Forms. 
Beoond Edition. By J. M. UBLY and W. D. L FOITLKES, 
Esqn., Bairisters-atLasr. Boyal 12mo. 1874. 8t. 

1MIACY.^E liner's Practice in Lunacy.— Seventh Edition. 
By JOSEPH ELMEB, of the Ofioe of the Masteve in Lunacy. 

{In pre^raUon.) 

MAGISTERIAL LAW.— Shirley's Elementary Treatise 

on Magisterial La>^, and on the Practice ot 

Magistrates' Courts.-*-By W. 8HIELEY SHIBLEY, 

M.A., B.C.L., Esq., Barzister-at^Law. Koyal Ifimo. 1881. 8*. (kL 

"Wigram.— Ft(2e " Justice of the Peaoe."* 

MAmiED WOMEN'S PROPEHTY. — Smith's Married 
Women's Property Act, t882, with an Introduction 
and Critical and Explanatoiy Notes, together with the Married 
Women 's Prop erty Acts, 1870 and 1874, &c. Second Edition. By 
H. ARTBHOB SMITH, Esq., Baixister-at^Law. Boyal 12ino. 
1884. e«. 

^Hwre ere some oxoeHent eritlcel and expilanfttoiy notes, together with ajseod 
index, and reference to something like two hundred decided caaes."--£cn0 nmet. 
\* All tttrndard Law Wm4n mn kept mOtoekfinUnoc(Uf and other iMidinjfg 
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M 8TBVBNB AND SONS' LAW PUBLIOATIONS. 

MASTER AND SERVANT.— Macdonell's Law of Master 

and Servant. Part I, Common Iaw. Part II, Statute Law. 

By JOHN MACDONELL, M.A., Esq., BarriBter-at-Law. Demy 

8va 1888. U 58. 

"Mr. Hftodonell liM dMie his work tlioroughlv and well. He haa evidenfly 

bestowed great care and labour on hia taak, and has, therefore, produced a work 

which will be of real value to the practitioner. The information, too, is presented in 

a most aooeaaible form." — Lcm Tbne$, January 27, 1883. 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practice.— The Jmiadiction, Procees, Practice, and Mode of 
Pleading in Ordinary Actiona in the Mayor's Coort, London (commonly 
called the "Lord Mayor's Court"). Fonnded on Brandon. By 
GEORGE CANDT, Esq., Barriater-at-Law. Demy 8to. 1879. lU. 

MERCANTILE LAW.— Russell's Treatise on Mercantile 
Agency. Second Edition. Svo. 1873. lit. 

Smith's Compendium of Mercantile l^arw. — ^Ninth 
Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 
one of Her Majesty's ComiseL Boyal 8vo. 1877. XL 18s. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime La w^.— With Notes. By 0. D. TUDOB, 
Esq., Barrister-at-Law. Third Edition. Boyal 8vo. 1884. 21. 2c 
>A/'ilson's Mercantile Handbook of the Liabili- 
ties of Merchant, Shipowner, and Under- 
-wrlter on Shipments by General Vessels. By 
ALEXANDEB WILSON, SoUcitor and Notary. Boyal 12mo 
1888. 6s. 

METROPOLIS BUILDINQ ACTS.-^A/^oolrych's Metropolis 
tan Bu|lding Acts, together with such clauses of the Metro- 
polis Management Acts as more particularly relate to the Building 
Acts, with Notes and Forms. Third Edition. By W. H. MAC- 
NAM ABA, Esq., Barrister-at-Law. 12mo. 1882. 10s. 
" We may safely recommend this new edition to those who have to find their way 

among these statutes."— 3^ Butider, March 31, 1883. 

MEXICAN LAW.— Hamilton's Mexican Law.— A compila- 
tion of Mexican Legislation affecting Foreigners, Bights of 
Foreigners, Commercidi Law, F^perty Beal and Personal, Bights 
Fertaining to the Inhabitants of the Bepublic, Sales, Frescription, 
Mortgages, Insolvency, Liens, Bights of Husbsjid and Wife, Dona- 
tions, Dower, Quit-Bent, Leases, Inheritance, Commercial Com- 
panies, Fartnerahip, Agency, Corporations, &c. ; Procedure, Attach- 
ment, Levy under Execution, Property Exempt, Begistiy, &c. ; 
Land Laws and Water Bights, Mexican Constitution, Jurisdiction 
. of Courts, Writ of Amparo, Extracts from Treaties, Mexican 
Decisions of Federal and State Courts, and Mexican Mining Law. 
Annotated. By LEONID AS HAMILTON, Attomey-at-Law> 
Demy 8vo. 1882. 18s. 

MINES.— Rogers' La>Ar relating to Mines, Minerals 
and Quarries in Great Britain and Ireland, 
with a Summary of the Laws of Foreign States, &c. Second 
Edition Enlarged. By ABUNDEL B06EBS, Esq.» Judge of 
County Courts. 8va 1876. 12. lis. 6c{. 

"The TolDine will prove invaluable as a work of legal reference."— TTkc Mininff JowmaL 

MONEY SECURITIES — Cavanagli's La^vsr of Money Secu- 
rities. — ^In Tliree Books. I. Fersonal Securities. II. Securities 
on Property. III. Miscellaneous; with an Appendix of Statutes. 
By C. CAVANAGH, B.A., LL.B. (Lond.), of the Middle Temple, 
Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. . 21s. 

"An admirable synopsis of the whole law and practice with regard to secuiities 
of evei7 sort" — Saturday ^Lewkw. 
«* 4U standard Law Worla wrelcepl in Stocky in law calf and other hindmgt. 
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MORTQAQE.— Coote's Treatise on the La>Ar of Mort- 

gage.—Fourth Edition. Thoroughly revised. By WILLIAM 

WTOiLTS MAGKESON, Esq., one of Her Majesty's OonnseL 

In 1 Vol. (1486 pp.) Royal 8vo. 1880. 2L 2$. 

"A complete, terae, and practioal treatise for the modem ]a,wj9ir.'*—SoUcUin'»* JomnuU. 

" Will be found a valuable addition to the library of every practising lawyer."— 

Law JoumcU. 

MUr4lCIPAL CORPORATIONS.- Lely's Law of Municipal 
Corporations. — Containing the Municipal Corporation Act, 
1882, and the Enactments incorporated therewith, with a Selection 
of Supplementary Enactments, including therein the Electric light- 
ing Act, 1882, with Notes thereon. By J. M LELY, Esq., Bar- 
rister-at-Law. Editorof"Chitty'sStatutes,"&c.Demy 8vo. 1882. 15«. 
" An admirable edition of one of the moxt important consolidating statutes of tixe 

year. . . . The summary is tersely written, and the notes appear to be to the 

point. Nothing required for the due understanding and working of the Act seems 

to be absent."— Xat« JourncU. 

NAVY.— Th ring's Criminal Law of the Navy, with an 
Introductory Chapter on the Early State and Discipline of the Navy, 
the lUdes of Evidence, and an Appendix comprising the Naval 
Discipline Act and Practical Forms. Second Edition. By 
THEODORE THRING, Barrister-at-Law, and C. E. GIFFOBD, 
Assistant-Paymaster, Boyal Navy. 12mo. 1877. 12f.6<i. 

NEQLICENCE — Smith's Treatise on the Law of 
Negligence, with an Introduction and Notes. Second Edition. 
By HORACE SMITH, BA.., Esq., Barrister-at-Law, Recorder of 
Lincoln, Editor of ** Addison on Contracts." {In the press), 

NISI PRIUS.—Roscoe'8 Digest of the Law of Evidence 
on the Trial of Actions at Nisi Prius.— Fifteenth 
Edition. By MAURICE POWELL, Esq., Barrister-at-Law. 

iln the press, ) 

NOTARY.— Brooke's Treatise on the Office and Prac- 
tice of a Notary of England.— With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., FJ3.A., 
of Lincohi's Inn, Barrister-at-Law. 8vo. 1876. It if. 

OATHS,— Brdithwaite'sOathsin the SupremeCourts 
of Judicature. — A Manual for the use or Commissioners to 
Administer Oaths in the Supreme Courts of Judicature in England 
and Ireland, &c. Fourth Edition. By T. W. BRAITHWAITE, 
of the Central Office. Fcap. 8vo. 1881. is, 6d, 

" The reootfDised guidv of commissioners to administer oaths.**— Aolteitors' JournaL 

PAMPHLETS.-The Battle for Right (Der Kampf um's Recht). 
By GEHEIM-JUSTIZRATH Db VON IHERING, Professor 
Der Rechte zu G ttingen. Translated by PHILIP A. ASH- 
WORTH, B.A., Esq., Barrister-at-Law. Royall2mo. 1883. Net2s.(id. 

PARISH LAW.— Steer's Parish Law; being a Digest of the 

Law relating to tbe CivU and Ecclesiastical Grovemment of Parishes 

and the Relief of the Poor. Fourth Edition. By W. H. MAC- 

NAMARA, Esq., Barrister-at-Law. Demy 8vo. 1881. 16«. 

" An exceedingly useful compendium of Parish Law.' — Law Timet, 

PARTNERSHIP.— Pollock*s Digest of the Law^ of Part- 
nership.— Third Edition. By FREDERICK POLLOCK, Esq., 
Barrister-at-Law. Author of '* Principles of Contract at Law and in 

Equiiy'' Demy8vc. {In the press.) 

" Of the execution of th-i w:/rk, we can speak in tenns of the highest praise. The 
langusKO is simple, concise, and clear."— Xow ifoocumc. 
** Mr. Pollock s work appears eminently satisfaotory ... the book Is praine* 



worthy in design, sohoUrly and complete in execution. '-Saiurdaif 

V AUMkMdemiLawWofkievrikept%nSto(A,iMUnso0lf»nd^^ 
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PATENTS. — Aston's (T.) Patents, t>eBigns and Trade 
Marks Act, 1883, with 'Notes and Index to the Act, Rules 
Mid Eonna. By THEODOJEffi ASTON, Q.C., at lincoki's Inn. 
Royal 12mo. 1884. 6s. 

Munro's Patents, Designs and Trade Marks 
Act, 1883, with the RtQes and InstmctionB, together with Plead- 
ings, Orden and PrecedentB. By J. E. CRAWFORD MUNRO^ 
of the Middle Temple, Eaq., Barrister-At-Low. Royal 12mo. lOs. 6d. 
TTiompson's Handbook of Patent Law of all 
Countries.— By Wm.P.*PHOMPSON, Head of thefntemational 
Patent Office, liverpooL Sixth Edition. 12mo. 1684. Net, 2s. ed. 

PWVil.— -Tumei^s Contract of Pa-wn, as it exists at 
Common Law, and as modified by the Factors' Acts, the Pawn- 
IsroJcen' Acts, and ofeher Statutes. By FRANCIS TURNER, Esq., 
Bankter-at-Law. SeecmdEditiaB. Siro. 1B88. USil 

Turner's Pa^A^nbrokers* Act, 1872.— With Explanatory 
Notes. By FRANCIS TURNER, Esq., Barrister-at-Lsw. Third 
Edition. 188S. Net, 2«. 6(2. 

WRPETUITIES.— Marsden's Rule against Perpetui- 
ties. — A Treatise on Remoteness in limitation ; with a chapter 
on Accumulatian and the Thellnson Act. By RSaiNALD G. 
MARSDEN, Esq., BarcistertAt-Law. Demy Svo. 1883. ISs. 

** Mr. Marsden's work is entitled to be called a new one both in treatment and in 
design. He has handled a difficult subject with Intelligence and cleamesB. *' — law Tuhm 

PmsONAL PROPERTY.— Shearwood's Concise Abridg- 
ment of the La^w of Personal Property: Aowing 
snalvtically its Brandies and the Titles by winch it is neld. By 
J. A. 6HEARW00D, Esq., BaiTister*at-Law. 1882. 5& 64. 

* Will be acceptable to many students, as giving them, in fact, a ready-made not& 
buok."— /iid«miaiir'« Law Students' J^unuU. 

Smith.—Vide " Real Property." 
PLEADING «— Allen's Forms of Indorsements of Writs 
of Summons, Pleadings, and other Proceed- 
ings in the Queen's Bench Division prior to 
Trial, pursuant to the Rules of the Supreme 
Court, 1 883 ; with Introduction, showing the prindpcd changea 
introduc^ by these Rules, and a Supplement of Rules and !Form» 
of Pleadings applicable to the other Divisions. By GEORGE 
BAUGH ALLEN, Esq., Special Pleader, and WILFRED B. 
ALLEN, Esq., Barrister-at-Law. Royal 12mo. 1883. 18«. 

" A most excellent handbook and guide to those who are called upon to frame in- 
dorsements and pleadings under the new system. ... A work which will be very 
useful to most legal practitioners." — Solieiton' JowwU, November 10, 1883. 

" The learned aulliars have done their work w^ and supply a laige number of 
precedents, which if not fitting every case that may arise in practice, win in many 
instances be actually in point, besides providing useful hints and Bug^festions." — 
Luw Jtagtadne. 

Bullen and Leake's Precedents of Pleadings, 
with Notes and Rules relating to Pleading. Fourth Edition* 
By THOMAS J. BULLEN, Esq., Special Pleader, and CYRIL 
DODD, Esq., Bacrister-at-Law. Part I. Royal 12nia 1882. 
(Part II. m the pressJ^ 11. 4s. 

POISONS. — Reports of Trials for Murder by Poi- 
soning; by Prussic Acid, Strychnia, Anti- 
mony, Arsenic and«Aconitine; including the trials 
of Tawell, W. Palmer, Dove, MadeFme Smith, Dr. Pritchard, 
Smethnrst, and Dr. Lamson. With Chemical Introductions and Notes 
on the Poisons used. By G. LATHAM BROWNE, Esq., Barrister- 
«t.Law, and C. G. STEWART, Senior Assistant in the Laboratory 
of St. Thomas's Hospital, &;c. Demy 6vo. 1863. I2s. 6d. 

"The work wHI be found aJlke useM to the lawyer as to the medioal man."— 

Law Times. 

*«** JU itandard Law Worh are hept in Stock, in law catfandmiher Undinge. 
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POWERS.— Far-well on Po-wers.— A ConciBe Treatise on 

Powers. By GEORGE FARWELL, B.A., of Lincoln's Inn, Esq., 

Barrister-at-Law. Sto. 1874. 12. It. 

*' We recommend Mr. Farwell's book m oontaiiiing within a small compass what would 

otherwise have to be sought out in the pacree of hundreds of confosing reports. *— 2%« Lame. 

PROBATE.— Bro-wne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probate, in Contentious and 
Non-Contentious Business. Revised, enlarged, and adapted to the 
Pxttctice of the High Court of Justice in Probate business. By L. D. 
POWLES, Barrister-at-Law. Including Practical Directions to 
Solicitors for ProoeedLigs in the Registry. By T. W. H. OAKLET, 

of the Principal Registry, Somerset House. 8vo. 1881. 12. 10s. 

" This edition will thus supply the practitioners in both branches of the profession 
with all the information that uiey may require in connection with the probate of 
wIUs."— 3%e TiTna. 

** In its present form this is undoubtedly the most complete work on the Praotioe 

of the Court of Probate This is strictly a practical book. No principle 

of law, statute or form which could be of service to the practitioner in the Probate 
Division appears to have been omitted."— rA« Lcm Timet. 

PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Governf 
ment.— With Notes of 1260 leading Cases. The Statutes 
hi fulL A Table of Offences and Pimishments, and a Copious 
Lidex. Eighth Edition (with Supplement corrected to February 8, 
1883). Imperial 8yo. 1881. 12. 14«. 

(h, the above with the Law relating to Highways and Bridges. 22. 

PUBLIC MEETINGS.- Chambers' Handbook for Public 
Meetings, inoludine Hints as to the Summoning and Manage- 
ment of them. By GEORGE F. CHAMBEBS, Esq., Barrister- 
at-Law. 12mo. 1878. Net, 2f. 6d 

QUARTER SESSIONS.— Leeming Sc Cross's General and 
Quarter Sessions of the Peace.— Their Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORA TIO LLOYD, Esq., Judge of County Courts, and H. F. 
THURLOW, Esq., Barrister-at-Law. 8to. 1876. IIL U. 

. Pritchard's Quarter Sessions.— The Jurisdiction, Practice 
and Procedure of the Quarter Sessionsin Criminal, Civil, and Appellate 
Matters. By THOS. SIRRELL PRITCHARD, of the Inner Temple, 
Esq., Barxister-at-Law, Recorder of Wenlock. 8vo. 1875. 22. 2t. 

RAILWAYS.— Browne and Theobald's Law of Rall- 
>/vay Companies.— Being a Collection of the Acts and Orders 
relating to Railway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOUR BROWNE, Esq., 
Registrar to the Railway Commissioners, and H. S. THEOBALD, 
Esq., Barristers-at-Law. Demy dvo. 1881. 12. 124. 

** Contains in a vexy concise form the whole law of railways.**— 7%€ Timet, 
" A marvel of wide design and accurate and complete fulfilment. . . A complete 
and valuable repository of all the learning as to rulway matters."— <8atttrday Bmriew. 
" As far as we have examined the volume the learned authors seem to have pre- 
sented the profession and the pubUc with the most ample information to be found 
whether they want to know how to start a railway, how to frame its bye-laws, how 
te work it, how to attack it for injury to person or property, or how to wird it up." 
—Law Tinia. 

RATES AND RATING.— Castle's Practical Treatise on 
the La^v\r of Rating. Seoond Edition. By EDWARD 
JAMES CASTLE, of the Lmer Temple, Esq., Baiiister-at-Law. 

{In the fresi,) 
\* AU standnirdLaiw Worki are hifi t» Stocky in Um etUftrndetker bindi/ngg. 
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SHERIFF LAW— Churehiirs Law of the Office and 
Duties of the Sheriff, with the Writs and Fomu relating 
to the Office. Second Edition. By CAMERON CHURCHILL, 
B.A., of the Inner T^ple,Barrister-at-Law. DemySvo. 1882. 12. 4«. 

"A very complete traatlM.**— Aofteitorf* Journal. 

*' Under*ah«lff8, and lawyers generally, will find this a lueful book."- Law Mag. 

SHIPf*INQ,— Boyd's Merchant Shipping La^ws ; being » 
OomoHdation of ail the Merchant Shipping and^aaaenger Acta from 
1854 to 1876, indtudye ; with Kotee of all the leading fingliah and 
American Caaea, and an Appendix. By A. C. BOTD, LL.B., Esq., 
Baniaterat-Law. 8to. 1876. 12. 5i. 

'* We oaa reeommend the worli m a very ntafDl oompendinm of ■hippinf law.**— Xow Hmu, 

Foard's Treatise on the La^w of Merchant 
Shipping and Freight—By JAMES T. FOABD, Bar. 
riater-at-Law. Royal 8yo. 1880. Half calf y\l.\». 

SLANDER.— Odgers.— Fide '' Libel and Slander." 

SOLICITORS.— Cordery's Law relating to Solicitors 
of the Supreme Court of Judicature.— With an 
Appendix of Statatea and Rnlea. By A. COBDERY, of the Inner 

Temple, Eaq., Barriater-at-Law. Demy 8yo. 1878. 14«. 

" Hr. Cordery writes tersley and dearly, and displays in general great industry and 
eare in the collection of cases ' —-StdicUors' Journal, 

Turner.— Fufc "\endora and Pnrchaaen" 

White-way's Hints to Solicitors.— Being a Treatiae 
on the Law relating to their Dntiea aa Officera of the High Court 
of Justice; with Notes on the Recent Changes affecting the 
Profession ; and a vade nucum to the Law of Coats. By A. R. 
WHITEWAT, M.A., of the Equity Bar and Midland Circoit. 
Anthorof "Hints on Practice." Royal 12mo. 1888. 6«. 

" A oondse treatise of useful information." — Lam Timet. 

*'He writes tersely and practically, and the cases he gives, if not ezhaustiye of the 
subject, are munerous and pithily explained. The book will altogether be found of 
great practical value." —Law Journal, 

SPECIFIC PERFORMANCE.— Fry's Treatise on the Specific 
Performance of Contracts.— By the Hon. Sir 
EDWARD FRY, one of the Jndgoa of the High Court of Justice 
{pow a Lord Justice of Appeal). Second Edition. By the Anthor 
and W. DONALDSON RAWLINS, of Linoohi's Inn, Esq., 
Barrister-at-Law, M.A. Royal 8yo. 1881. 12. 18a. 

STATUTE LAW.— \Vilberforce on Statute Law.— The 
Principles which goyem the Construction and Operation of Statutes. 
By E. WILBERFORCE, Esq., Barrister-at-Law. 1881. 18a. 

STATUTES, and vide ** Acta of Parliament.'* 

Chitty's Collection of Statutes from Magna 
Charta to 1 880.^ACoUoction of Stetutea of Praotioal Utility; 
arranged in Alphabetical and Chronological order, with Notes 
thereon. The Fourth Edition, containing the Statutes and Caaes 
down to the end of the Second Session of the year 1880. By J. M. 
LELY, Esq., Barrister-at-Law. In 6 yeiy tmck yola. Royal 8vo. 
(8,846 pp.) 1880. 122. 12« 

Supplements to above, 44 <k 45 Vict. (1881). 8a. 45 dk 46 Vict, 
(1882). 168. 46 d: 47 Vict. (1883). 14i. 

* * Thia Edition is printed in larger type {haa former Editioni, and 
with inoreaaed faeilitiM for Beferenoe. 

*«* AU ttandard Law Worht are kept in Stods, in law calf amd aOur hvndinge. 



119, CHANOBBY LANS, LONDON, W.O. 2» 

8TATUTES.-amttiMi«i. 

" It is needless to enlaiige on the value of " Chitty's Statutes " to both the Bar and 
to solicitors, for it is attested by the exi)erience of many years. It only remains to 
point out that Mr. Lely's work in bringing up the collection to the present time is 
distinguished bv care and ludgment." — The 3Vm«f. 

" A very satisfactory edition at a time-honoured and most valuable work, the trusty 
guide of present^ as of former judges. Jurists, and of all others connected with the 
administration or practice of the law.''— JTiuUm <ifVu Peaee. 

" The practitioner has only to take down one of the compact volumes of Chitty 
and he nas at once before him all the legislation on the subject in hiuid.''->^So/icitor« 
JountaL 

** ' Chitty ' is pre-eminently a friend in need. Those who wish to know what Acts 
are in force with reference to a particular subject turn to that head in ' Chitty/ 
and at once find all the material of which they are in quest. Moreover, they are, 
at the same time, referred to the most important cases which throw light on tiie 
subject."— £aw JomnuiU. 

'Public General Statutes, royal SvOyisBaed in parts and in 

complete voliimeB, and sappUed inunediately on publioation. 
* Printed by Her Majesty's f^ters, and Sold by Stevens & Sonb. 

SUMMARY CONVICTIONS.— Highmore.--Ft(i0 << Inland Berenue 
Cases." 
Paley's Law and Practice of Summary Convic- 
tions Ainder the Summary Jurisdiction Acts, 
1848 and 1879 ; including Proceedings preliminary and subse- 
quent to Convictions, and the responsibility of oonvicting Magi- 
strates and their CMO^cers, with Forms. Sixth Edition. By W. H. 

MACNAMABA, Esq., Barrister-at-Law. DemySvo. 1879. 12.4b. 
" We gladly welcome this good edition of a good book."— &>iici(or«' Jourrtal. 

Tempter's Summary Jurisdiction Act, 1879.— 
Bules and Schedules of Forms. With Notes. By F. G. TEMPLEB, 
Esq., Barrister-at-Law. Demy 8yo. 1880. 5<. 

** We think this ediUon eYerydifaig that could be desired."— ^S^^leU PoH. 
Wigr Sim.— Vide "Justice of the Peace." 
TAXES ON SUCCE8SION.-Trevor's Taxes on Succes- 
sion. — ^A Digest of the Statutes and Cases (including those in 
Scotland and Irdand) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Completdy 
rearranged and thoroughly revised. Fourth Edition. By EVELYN 
FBEETH and BOBEKl^ J. WALLACE, of the Legacy and Suc- 
cession Duty Office. Boyall2mo. 1891. 12a, 6d, 
** Contains a great deal of practical information, which is likely to make it very 
useful to solicitors."— X<H0 /onmai. 

•* The mode of treatment of the subject adopted by the authcnrs is eminently prao- 
tioal.''-.A>IMIorf' JommaL 

TORTS.— Addison on >A^rongs and their Remedies.— 
Being a Treatise on the Law of Torts. By 0. Gr. ADDISON, Esq., 
Author of <* The Law of Contracts." Fifth Edition. Be-written* 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 

(now a Justice of the High Court). Boyal 8vo. 1879. 12L 18<. 

'* As now presented, this Talnable treatise most prove highly aooeptahle to Judges and 
t^e profession."— Zbi0 Timet. 

*' CaTsTs * Addison on Torts ' will be reoogntsed as an indiqpensable addition to sTecy 
lawyer's library.*'— Law Mo/gKuine, 

Ball's Leading Cases on the La>Ar of Torts, with 
Notes. Edited by W. E. BALL, LL.D., Esq., Barrister^t-Law, 
Author of " Principles of Torts and Contracts." Boyal 8vo. 1884. 

21f. 

TRADE MARKS.— Hardingham's Trade Marks: Notes on 

the British, Foreign, and Colonial Laws relating thereto. By GEO. 

6ATT0N MELHUISH HABDIKGHAM, Consulting Engineer 

and Patent Agent Boyal 12mo. 1881. iVef, 2«.M. 

*^*AU8tafidardLi»mWcrki0ir€hqpiin8toektinlameaVai^ 
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TRADE MARKS.-<3(<m<i»ti«L 

SebcBBtian an tine l^avr of TrmAm MarlBfia— ^Fhe 
Iaw of Trade ISIuffai Ead'fiidrlMfartEifcioQ, «nA fluttteiB oosMefteA 
fliereWiih, including a cha|)ler on dooteilL Togeihar yri&itAnpem' 
idioit ooataiHiBg f^wosdoiite^f IipBiAlioBS^tAe. ; .S^JbiadeJEuikB 
lEt«gntT«tioB AelBy 187fr-^,tii6 ftateiflnd luslnietioBB'^iffMnieKii 
Tlie M6iwhMidiae.3ia>hi iytft. 1862, junl other Stotatoxy rnimiuBMHtw; 
Sbe Unitfld Slolee fitetafte^OSTO .Md I'SZS, the Tmftl^-wim Ahe 
United States, IB77 ; and the BideB and Ingtaracti onB i aa wd la 
lETehmazT, 187& Witii a oopioaB Index. By 'XJBWIS BOITD 

SEBASlX4N,BXll4.,MJL,&qMlUjEXMtflr^t*Law. fim 1878. lit. 

** 1!heifMt«r«f the BoOi in Jds IndfBMnt in Jle FaJmer'a Trade-BCurks, said ^ lUmtm 
«lad to aee that tha well-known witter on trade marics, Mr. Seheatian, liad talvn: the 
esne vienr^ the Act' "~29h< »IMK. 

" Mr. SebMUan haa written the MQeit aad moet mrithodieal book on trade maris 
which haa appeared in Xm^aad Binee -ttie paring Of Ibe 'Inde Mariu ItecifltntloB 
AetB.''-4VtMk Jlorlw. 

Bebftstian's Dtgvflt of OavMi of Trade Iffapk, 
Trade Name, Trade Secret, Goodw^iil, Ac, de- 
cided in tiie OonTts of the TMted Snigdeia, India, the OoIeoieB, and 
theXJidtedfttaJteet)! Ameriea. By LEWIS BQYB SSEBASTIAN, 
B.C.Ii., M.A., Eaq., Banivter^OtliBW. tvo. 1879. IL 1«. 

«• Atdigait wUtih'wfll heer wy gi e a t -wdaeOaallflMa a l M I n — ra wko bmm^ advlw 



TRAMVMYS^Sisitton'« Trnm-wmyAote of tlie United 
Kingdom ; with Notes on theljaw end IPnetioe, an ZstMNiac- 
tion, la^dhig'the (PnoeeAi^gB befeie'the 'Qop mat t l ouB, DociBions of 
the Referees with ^t os p o ot to Loens 6teMB,iaBd ta .Sammasy of the 



Principles of TMBDway Bataig, «and tan A^psodix ^xntaining the 
Standing Orden of Pariiament, Bides ttf thfrlBei^'of f^ade-relating 
to Tramways, Ac. Beeond EditB on. B|y K BNKy «OTT0N, 
B. A., assisted % 'BOBaffiT A. BBlflflinT, "B-A., "Banistefs-at. 
'Law. Demy^vo. .^1988. 15f. 

'*'1Siel90ok'le eBoeedinglrwm deae, sndeannot fSttaat^iflyito *e<«h»tMKndaid 

imak auMa ownaata|eot, «tt'teitalBB»lhigh;aP>"»-^»Mag^%^*"»fcfc»rtlrn "—Law 

iJbiinia(,AvriLSl|Ua8 

TRIALS FOR HflURDER BY PCKSOMINC^Brownre and 

St0wartr-i»dc " BniOBs.'" 

«ttJftT6 AND TAUBTSE6»-«£kMbe£pQi'e X)i0est Of J&sse 

Principles of the La^w of Trusts mad TriMh 

'tees. — ^Bt SBE^Y £tfUMSi30L -of Zaanola's Tn« Bso.. 

Bmirter^at^Law. iJoiat <Anlheri«f' *GodelMi«&d*ahArtt!8Lawof 

JMlway 0ai^)oni«i(.'* Bo^y-dvo. 1829. U If. 

'U^ a digest oi4he kM^.fMrrcOodabvi'^wnrk zneiita eomnendalion, for the author's 

atatoBomntB are Mefiand dear, and forJUls atateuenta he. refers to a goodly am^ of 

anthoiitiea. In the tslfle Of caaes the re feren ee a te''%he w&wfltii^. oentemporaneous 

leporta are glTen, aadtke>e-i8 a very ee|doiisindex*i»wttjecte.* ' iL mmifammtLU 

USeS^-aonas fV^.Masdattary) .on .IX8ml--!8yo. 1882. 7t. 

VENDORS lANO PURCHASERS— Dart's 'Vendors an.d Pur- 

.eliasafs. — A Treatise on tiie Law«Qd PMot iee.-ge lating'to" Ven« 

dots aad Pnrehasem of JUal Estate. J$y X IHENBY .I>ABT» 

Esq.. one of the Six ConTeyanoing Counsel of the' High Ckrart of 

Jnstioe, Xaumeoiy I>lirisi0a. Eifth SSditioB. By 4ihe AUTHOR 

4«Ld WILLIAM .BABBSErEaa^yBanisteKiatJiaiir. .2^ob. Boyal 

Jhro. jl8i3». .ZU1^9.^d. 

** h. ataodard work Uke Mr. Darlfa Js beyaadsll jasl s fl. *'^«i<l»<:2oia% ft is s i ir . 

II I . M il I. I I M I I i n I mi^^^ifm-^-mmamm ■ o .■■■-— .^^ , m 

mtrnvm ^ sons, 119, taawcMgri^Aiw; ^}assaa&, wa 
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VENDORS MiD PURCHlftSBtS. 

Turnei^B Duties of Solicitor to Client ae, to 

Sales, Pin *eii« se8, and Mortgiages of l^iaSML By 

BD WAED 7. TUBNER, fiolioitor, lieatorar on BsaI rPsvpet^S^ and 

CoinrflTMiaiiig, md one of the AnUtant Aammeni for Hobouxb to 

the Inoarporoted Iaw Sooiflljrlar ia8&-S. Den^ 6to. 1863. llto . 6(i 

**HiileatanB.«TOrtDLAof tiM»eglit and wotamiff:, tbq^«m luoid in •gporitim, and 

^nlMt^isaoie, though uafortaaftta]iy' rare >in ]aw< works, ettnettre in tfa«ir sl^d and 

eompoaition.'^— Zow Magatine, Norember, 188S. 

"*-A careful perusal of these lectures cannot fsUto 'be of gnMt advanten to 
itadents, and morepartioulftdty, vnsthink, to yeungpraotising aolioiters."- LtmJimet. 

VOLUNTfiBR LAW — A Manual of the I^aw regulating 

the Volunteer Forces.— By W. A. BURN and W. £ 

RAYMOND, Bsqn., BMmstei»«t-LMr, and Captaiiw in H.M. 

Vohmteer Voraes. Royel 12nio. 1882. Me«, 2ff. 

WILLS,— Theobald's Coneise Treatise on the Law of 

V^ills.— SeoMd XditfAB. By H. & THBOBAIil^ Bra., 

Bunfter.«tJiaw. Demy 8vo. 1881. 12. 4«. 

•■Mr. Ibaobokl has esrisinly given eTtdsMS of entflnsivB imwstiiatioQ, oonseisntioiiB 

labMir, aad dear ej^ositioa.'^^Xaw . M ii fatim , 

'*A book of great ability and Tfkine. H bears on every ysffo tisuss sT ofe —d' satinfl 
jntoaent It is oertstai to prove of crsat praetioal n8eiunsBiL''-4MM(sre* UmmoL 
«^His aimngoseiit balDff aood, «ad hia 



aimngaseiit batog «ood, «ad hisstamnent e» the effost of the dseWMS being 
r,bisvorkesnnot£yitoA)eof nraGtiealiitiU«y-''---'^«*o Kbmi. 

^ATeaver's Preoedents o7 "Wills.— A eoUeetibn of oon- 
cne Precedents of Wills, with Introduddon, Notes, and an Appendix 
of Stototes. By COuxHea Wtaner, KA Poet 8ya 1882. 6ff. 

WRECK INQUIRIES — Murton's La^wand Practice rela- 
ting to Formal Investigations in the United 
Kingdom, British Possessions and before 
Naval Courts .into Shipping Casualties and 
the Incornpetency and Misconduct o f Sh ips' 
Officers, with an Introduction. By WALTBR HIUBTON, 
Solidtor to tke Boaid of Trade. DeagrBra 1884. 2it. 

WRONQ&— Addison.- Ftife ^TToiiB.'* 

BaU.— <' Leading CaaaB,** ^At ^"LfOfAr 



Prices on ajpplicaUon. 

BI JsrPljg-Gh — mBemOad inJAehed mmumr mi mKuhi. 
rate prices and with dAspatch. 

Tfie law Reports, law itoamaf, Md ^atl otfwr 4tepart8, 
hound to Offloe Pattorns, at Opioa Prioes. 

ACrrs — The PvhUshmt>fadi Cator 

ioffue possess the latest bnmon ooUesHon efPriMk 



Aets ofPwfUament (indudbing Publip and Lbso^ 
and can supply single copies sommenoing fraok 
a very early penod. 

v:A.x,TrATi035rs — iFm' ProlxOs, TaftngrOAp. w 
other pwrpoess. 



STEVENS & SONS' ANNOUNCEMENTS OF 

NEWiYORKS AND NEW EDITIONS 

Local and Municipal Government.— By (7. Nonmn 
£agalffeUe and Geo. Humphrtyt, Eaqrs., Barristers-at-Law. {In the 'press,) 

Chitty's Archbold's Practice of the Queen's Bench 
Division of the High Court of Justice in Civil 
Proceedings, including Appeals to the Court of Appeal and 
Uoose of Lords. Fourteenth Edition. Revised and adapted to the New 
Practice. By Thm, WUles C^iMy, Esq., Barrister-at-Law. {In the press.) 

Everest and Strode's Law of Estoppel.— By Lancelot 
FeUding Everest^ M.A., LL.M., and Edmwnd Strode^ M.A., Esqrs., 
Barristers-atjLaw. {Nearly ready,) 

Chitty's Index to- all the Reported Cases decided in 
the several Courts of Equity in England, the Privy Council, and the 
House of Lords. With a selection of Irish Cases, from the earliest 
period. The Fourth Edition, wholly revised, reclassified and brought 
down to the date of publication by William Frank Jones, B.C.L., M. A., 
and Henry Edioard Hirst, B.C.L., M. A, both of Lincoln's Inn, Esqrs., 
Barristers-at-Law. In 5 or 6 vols. ( Vd. IL nearly retuJ/y,) 

Fisher's Digest of Reported Decisions in all the 
Courts, with a Selection from the Irish; and 
references to the Statutes, Bttles and Orders of Courts from 1756 
to 1883. Compiled and arranged by John Mews, assisted by C, M. 
Chapman, ff, H. W, Sparham and A. H, Todd, Esqrs., Barristers- 
at-Law. {In the press,) 
A Digest of Cdses Over-ruled, Dissented from. Questioned, 
Disapproved, Distinguished, and Specially Considered by the English 
Courts, from 1756 to 1884. Arranged in alphabetical order of their 
subjects, together with Extracts from the Judgments delivered 
thereon, and a Complete Index of the Cases. By O. W. Milcalfe Dale 
and Rvdolf C. Lehmann, of the Inner Temple, Esqrs., Barristers-at- 
Law. Forming a Supplement to the above tcorks. {In preparation.) 

Greenwood's Real Property Statutes.— Second Ifidition. 
By Harry Oreenwood, M.A., Esq., Barrister-at-Law. {In the press.) 

Haynes' Student's Leading Cases.— Being some of the 
Principal DeciMons of the Courts in Constitutional Law, Common 
Law, Conveyancing and Equity, Probate, Divorce, Bankruptcy, and 
Criminal Law. With Notes for the use of Students. Second Edition. 
By John P. Haynes, LL.D. {In the press.) 

Hindmarch on the La^w of Patents for Inventions. 
Becond Edition. By E. Macrory, and /. C, Graham, Esqrs., Barristers- 
at-Law. {In preparation.) 

Roscoe's Digest of the Law of Evidence on the Trial 
of Actions at Nisi Prius,— Fifteenth Edition. By Maurice 
PoxoeU, Esq., Barrister-at-Law. {In the press,) 

Roscoe's Digest of the La^Ar of Evidence in Crimi- 
nal Cases. — Tenth Edition. By Horace Smith, Esq., Barrister- 
at-Law. Royal 12mo. {In the press.) 

Sebastian on the Law of Trade Marks.— Second Edition. 

By L, B. Sebastian, Esq., Barrister-at-Law. {Nearly ready.) 

Slater's Law relating to Copyright and Trade 

Marks. —By/. Hubert Slatert^aq., Banister- at-Law. {Nearly ready.) 

Smith's Treatise on the La'w of Negligence, with 

an Introduction and Notes. Second Edition. By Horace Smith, 

B.A., Esq., Barrister-at-Law, Recorder of Lincoln, Editor of "Addison 

on Contracts." {Nearly ready.) 

Smith's Real and Personal Property.— By Josiah W, 

Smith, B.C.L., Q.C. Sixth Edition. By the Author and /. Trustram^ 

LL.M., of Lincoln's Inn, Barrister-at-Law. {Nearly ready. y 
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^^ STEYBNS AND SONS, 119, GHANGEBY LANE, W.G. , 

The Pocket Law Lexicon — Explaining Technical Words, 

Phrases and Maxims of the English, Scotcn and Boman Law, to which is added a 
complete List of Law Beports, with their Abbreviations. Second Edition. Be vised 
and Enlarged. By HBNBY O. BAWSON, B.A.. of the Inner Temple, Esq., 
Barrister-at-Law. Fcap. Svo. 1884. Price 68, 6d. limp binding. 

** A wonderful little loffal Dictionanr." — Indermaur'a Law Sttidents' Journal, 
*' A very handy, complete and useful little work." — Saturday Review. 

Napier's Concise Practice of the dueen's Bench and Chan- 
cery Divisions and of the Court of Appeal ; based on the Bules of the Supreme 
Conrt, 1888, with an Appendix of Questions on the Practice, and intended for the use 
of Students. By T. BATEMAN NAPIEB, Esq., Barrister-at-Law. Demy 8vo. 
1884. PrifielOs.doth. 

Bedford's Student's Ouide to the Ninth Edition of 

Stephen's New Commentaries on the Laws of England. Third Edition, By E. H. 
BEDFOBD, Esq., Solicitor. Demy Svo, 1884. Price 7s. 6d. cloth. 

Shirley's Selection of Leading Cases in the Common Law. 

By W. SHIRLEY SHIBLEY, M.A., B.O.L., Esq., Barrister-at-Law. Second 
Edition. With a Sketch of some of the principal Changes introduced by the Bules 
of the Supreme Court, 1883. Demy 8vo, 1883. Price 15s. cloth. 

Turner's Duties of Solicitor to Client as to Sales, Purchases, 

and Mortgages of Land. By EDWABD F. TUBNEB, Solicitor, Lecturer on Beal 
Property and Conveyancing, and one of the Assistant Examiners for Honours to the 
Incorporated Law Society for 1882-3. {Published by permission of the Incorporated 
Law Society), Demy 8vo. 1883. Price 10s, 6d, cloth. 

Browne and Theobald's Law of Bailway Companies. — 

Being a Collection of the Acts and Orders relating to Bailway Companies. With 
Notes of all the Cases decided thereon, and Appendix of Bye-Laws, and Standing 
Orders of the House of Commons. By J. H. BALFOUB BROWNE, Begistrar to 
the Bailway Commissioners ; and H. S. THEOBALD, Esqrs., Barristers-at-Law. 
Tn 1 vol.y Demy 8vo. 1881. Price 11. 12«. clotK 
" Contains in a very concise form the whole law of railways." — The Times. 

The Factors' Acts (1823 to 1877); with an Introduction 

and Explanatory Notes, By HUGH FENWICK BOYD and ABTHUB BEILBY 
PEABSON, of the Inner Temple, Esqrs, Editors of "Beiyamin*s Treatise on the 
Sale of Personal Property." Royal 12mo. 1884. Price 6s. cloth. 

Carter's Corrupt and Illegal Practices Prevention Act^ 1883. 

With Notes and an Index. Edited by JOHN COBBIE C ABTEB, Esq., Becorder of 
Stamford. Forming a Supplement to " Bogers on Elections." Royal 12mo. 1883. 
Price 58. cloth. 

Amos and Ferard's Law of Fixtures and other Property 

partaking both of a Beal and Personal Nature. — Third Edition. Bevised and 
adapted to the present state of the Law (including the Agricultural Holdings Act, 
1883). By CHABLES AGACE FEBABD and WALWORTH HOWLAND 
BOBEBTS, Esqrs., Barristers-at-Law. Demy &uo. 1883. Price 18s. cloth. 

Smith's Practical Exposition of the Principles of Equity. 

Illustrated by the Leading Decisions thereon, for the use of Students and Prac- 
titioners. By H. ABTHUR SMITH, M.A., LL.B., of the Middle Temple, Esq., 
Barrister-at-Law. Demy 8i'o. 1882. Price 20s. cloth. 

'• We must again state our opinion that this is a really remarkable book, containing in a reason- 
able space more information, and that better arrang^ed and conveyed than almost any other law 
book of recent times which has come under our notice."— Saturday Review. 

Reports of Trials for Murder by Poisoning; by Prussic Acid, 

strychnia. Antimony, Arsenic, and Aconitine ; including the trials of Tawell, W. 
Palmer, Dove, Madeline Smith, Dr. Pritchard, Smethurst, and Dr. Lamson. With 
Chemical Introduction and Notes on the Poisons used. By G. LATHOM 
BBOWNE, of the Midland Circuit, Barrister-at-Law, Author of " Narratives of 
State Trials in the Nineteenth Century," and C. G. STEWABT, Senior Assistant in 
the Laboratory of St. Thomas's Hospital, Associate of the Boyal College of Science, 

^^ Dublin J and of the Society of Public Analysts. Demy Svo. 1883. Price 12s. 6d,cloth, ^. 
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Addison's Treatise on theLawof Contracts,— £i^^<^ Edition. 

By HORACE SMITH, Esq., Barrister-at-Law, Recorder of Lincoln. Author of 

" The Law of Negligence," «fec Hoyal 8vo. 1883. (1600 pp.) Price 2Z. 10«. cloth. 

" To the present editor must he given all praise which untiring industry and 
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Law, of the South Eastern Circuit. Demy Svo, 1883. Price 11, be. chth, 
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